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DEFENDANT'S REPLY BRIEF. 


The Points already presented to the Referee upon 
the argument of this case deal fully with the salient 
facts to be considered. They are in this respect 
entirely truthful, as will be seen by their manifold 
citations from the evidence, wherein the plaintiff has 
not even undertaken a contradiction on any material 
matter. ‘The questions of law are all treated with 
ample authority from the courts, entirely conclusive . 
upon the essential points in the defendant’s behalf. 

‘Upon a careful consideration of plaintiff's Points it 
will be seen that the plaintiff’s.case is untenable, and 
that they abound in erroneous statements and are so 
elusive in character that they illustrate the truth of 
the one very noticeable statement contained in plaint- 
iff's Brief at page 61, reading as follows: 


“Tn a record embodying, as does the record of 
this action, nearly eight thousand pages of testi- 
mony, innumerable exhibits and many tabulations 
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of fignres, it would be quite easy to confuse the 
Court and obscure the fundamental and substan- 
tial questions by unnecessarily accentuating the 
immaterial parts of the case.” 


Here we might, with propriety, have left the argu- 
ment, but that there may be no confusion or obscurity 
upon any of the questions of fact, bookkeeping or law 
involved, we submit the following Points in reply : 


POINTS. 


aE, 


The evidence establishes that the defend- 
ant, subsequent to February 14, 1893, ex- 
pended or advanced to the plaintiff a sum 
largely in excess of $6,000,000, the pro- 
ceeds of the stock and bonds mentioned and 
referred to in Article V. of the lease and in 
the complaint, in payment of the cost of 
conversion of the leased railroads. 


Such expenditures and advances have been estab- 
lished : 


Firsr. By the direct and positive testimony of wit- 
nesses familiar with the transactions involving such 
expenditures and advances. 


Srconp. By the vouchers and books of account in- 
troduced in evidence and the testimony based thereon. 


Turd. By the admissions of the plaintiff. 


Fourta. By the reasonable and legal inferences 
from the established and admitted facts. 
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(2) Upon the question of these expenditures and 
advances Mr. Lewis testifies as follows : 

“« By Mr. De Wirt: 

“Q. After the date of the contract the Brooklyn 
“ City Railroad Company kept an account of moneys 
“ expended in conversion and construction, did it not ? 
“ A. Yes, sir. 

“Q. Was that about the only account in the book— 
“it was subdivided, but that was the principal ac- 
“ count, wasn’t it? <A. Yes. 

“Q. Do you know what the sum total of that ac- 
“ count was at the close of the Brooklyn City’s connec- 
“tion with construction and conversion? <A. Not 
“ without looking at the books. 

“(Q. Can you give any approximate idea? A. No. 

“Q. Don’t you know it was over $7,000,000 2? A. I 
“ don’t know. It was over $6,000,000 I know that. 
“Q. Very largely over six ? A. Yes, very consider- 
able over six.” 

Minutes, p. 7212. 
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“ By Mr. Trou: 

“Q. At the time you, as president of the Heights 
“ Company executed the ‘ tripartite dgreement,’ dated 
August 17th, 1894, had the proceeds of the three 
“ million of stock and three million of bonds men- 
“‘ tioned and referred to in the lease, been expended in 
“payment of the cosi of electrifying the railroads of 
“the Brooklyn City Railroad Company ? 
* Mr. Wetts : Objected to as calling for a conclu- 
sion of the withess, and as contrary to the evidence 
already introduced by the plaintiff and defendant. 
* A, They had been. 
“(Q. At the date you signed the note mentioned -in 
“the tripartite agreement, dated August 17th, 1894, 
** for $308,340.35, beiug the note on account of surplus, 
“ had that amount been expended out of the surplus 
“ of the Brooklyn City Railroad Company in payment 
“ of the cost of electrifying the railroads of the Brook- 
“lyn City Railroad Company in addition to the pro- 
“‘ ceeds of the three million of stock and three million 
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of bonds mentioned and referred to in the lease ? ” 

“ Same objection. 

“A. It had. 

‘SbDyY Mee DE WiDr: 

‘“@. While you were president of the Brooklyn City 
Railroad Company, and during the work of conver- 
sion, were you actively engaged in that work so as to 
be familiar with the material received or work done, 
and generally with the work itself? A. Yes,in a 
very general way. 

“Q. You kept track of nearly everything? A. In a 
general way, yes. 

“ @. And was your personal information and knowl- 
edge sufficient, independent of the books, to deter- 
mine whether the reports made by Mr. Bogardus and 
tue accounts kept in the books were, generally speak- 
ing, true, fair and just ? 

“ Mr. WeLLS: Objected to as calling for a conclu- 
sion. 

“A. It was. 

“@. You had sufficient knowledge of the practical 
operation of the work of construction and contracts 
involved, and materials furnished, and the course and 
particulars of the work generally to pass judgment 
upon the accounts and the reports? 

“ Mr. WELLS: Objected to as leading and calling for 
a conclusion. 

“A. My general knowledge of the conditions and 
the explanation which [ would always get from my 
treasurer in matters of this kind, would lead me to 
pass upon those things intelligently. 

““(. In an official sense, you, individually in the 
sense of signature and so forth, were a party to each 
contract? <A. I was. 

“Q. You signed vouchers? <A. No, I did not sign 
vouchers, I signed checks in payment of vouchers. 
“(Q. Then you signed the checks in payment of 
vouchers for the work? A. That is right. 

““Q. And you had, as you have stated, such informa- 
tion and familiarity with the work as arose from your 
active superintendence of that work while you were 


5 


“president? A. Yes, I was daily in attendance and 
“ very active in the management of the affairs of the 


* company.” 
Minutes, pp. 7286-7288. 


“ By Mr. Truitt: Q. Mr. Lewis, when you say that 
‘the Brooklyn City Railway Company had paid over 
“to the Brooklyn Heights Railroad Company the en- 
“ tire $6,000,000 for construction and conversion, you 
“referred, did you not, to the expenditures made by 
“ the Brooklyn City Railroad Company subsequent to 
“February 14th, 1893, the date of the lease? A. Yes. 

“ Q. Now, when you spoke of the condition of the 
“company with reference to the expenditure of the 
** $6,000,000, you spoke and referred to expenditures 
“made subsequent to February 14th, 1893, did you 
“not? A. Yes. 

* * * * * * 

“ Q. Now, is it a fact that pending the sale and dis- 
“ position of the $3,000,000 of stock and $3,000,000 of 
“bonds mentioved in the lease, the Brooklyn City 
“ Railroad Company was borrowing money ? A. Yes. 

“Q. When you spoke of that money which they 
“ borrowed for paying the expenses of the conversion 
** of the railroad, they were borrowing, were they not, 
“in anticipation of the sale of the stock and bonds ? 
“A. Yes, sir, that is right exactly. 

“ @. And when the stock and bonds were sold, the 
- “proceeds were used in part for the payment of the 
*‘ money borrowed, were they not ? A. Yes, sir. 

““@. Which had been borrowed in anticipation of 
“the sale? <A. Yes, sir, precisely. 

“ Q. Now then, at the time of the issue of the circu- 
“Jar of September 15th, 1894, which you have already 
“testified to, at that time it was stated that the 
‘““moneys realized had been exhausted ? A. Yes, sir. 

* * * * * * 

“Q. In other words, on August 15th, 1894, you 
“ meant to be understood as saying, did you not, Mr. 
‘ Lewis, that a sum equivalent to the entire proceeds 
“ of the stock and bonds and an additional sum as 
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“testified by you, already had been expended? A. 
‘“« Yes, sir. 
““Q. On account of conversion ? A. And construc- 
tion, yes.” 

Minutes, pp. 7457-7459. 


a” 
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by Mare DasWirne 
‘“Q@. I show you defendant’s bill of particulars. 
Have you examined the bills attached to the vouchers 
and the vouchers enumerated therein? <A. Yes. 
“Q, Have you also examined in connection with 
each of the vouchers, the checks by which the pay- 
ments of the amounts of the vouchers contained 
therein were made? A. Yes. 
“Q. Who were these checks signed by? A. By 
“ myself as president of the Brooklyn City Railroad 
Company and my co-officers. 
“Q. At the time that you signed these checks cover- 
ing the amounts classified under the various headings 
contained in the bill of particulars, were you person- 
ally familiar with the character and details of the 
work done covered by these vouchers’? <A. Yes. 
“ Q. Were all the checks covering these expendi- 
“ tures paid from the funds of the Brooklyn City Rail- 
“road Company? A. Yes. 
* * * * * * 

“ (. Were the amounts contained in the defendant’s 
“ bill of particulars, as shown by the vouchers and the 
bills attached to the vouchers, paid for the purposes 
indicated on the bills and the accounts under which 
“they are grouped ? A. Yes.” 

Minutes, pp. 7463-7465. 
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* * * * * * 

Upon the same question Mr. Merritt testifies as 
follows : 

“ By THE REFEREE : 

‘“Q. Everything else had been expended? A. Yes, 
“ everything. 

[SBveNlrg Dee Ward: 

““Q. That is you mean the moneys derived from the 
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“ the sale of stock and bonds were exhausted ? A. 
SO Vies aa 
Minutes, p. 3429. 


“< CROSS-EXAMINATION BY Mr. SEVERANGE : 


“Q. Now, at this time, in the spring of 1894, when you 
“ say these funds had become exhausted, did you per- 
* sonally make any examination of the books of ac- 
“ counts of the Brooklyn City Company to determine 
“what bills had been paid or what items had been 
“ deducted in order to produce this condition of ex- 
“ haustion? A. I examined the accounts and condi- 
“ tion of the funds as submitted to me by the treasurer 
“ of the company, Mr. Swin. 

* z * * * * 

“Q. When you stated that the accounts showed that 
“ the $6,000,000 had been expended, and more than 
“ expended to the extent of $300,000 in arriving at 
“ that situation, wasn’t it the fact that the City Com- 
“ pany treated as belonging to it and not subject to 
“use for conversion, the face of the book surplus? 
“A. Undoubtedly, because the proceeds of the stock 
“and bonds is what we were providing for the con- 
“ struction—nothing to do with our surplus.” 

Minutes, pp. 3436, 3438. 


Upon the same question Mr. Legget testifies as 
follows : 


“ By THE REFEREE: 


“Q. Was the fact of the exhaustion of the funds 
“ provided for under the lease to come from the Brook- 
“lyn City, acquiesced in by the representatives of all 
“the companies? * * * Did you discuss the 
“ question as to whether the funds provided for by the 
“ lease for the work of conversion were exhausted or 
Snot’ : 

“Mr. Severance: Objected to as incompetent, irrel- 
‘evant and immaterial. 

“Te RererrE: Objection overruled. Exception. 

“A. It was admitted by all. 
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“ Mr. Severance: I move to strike out the auswer. 

“ Motion granted. 
* * % % * * 

“Q. Was there any difference of opinion or knowl- 
“ edge on that subject expressed by any one ? 

“ Mr. Severance: Objected to as leading and in- 
“ competent. Objection overruled ; exception. 

“A. Never.” 

Minutes, pp. 3415-3417. 


Upon the same question Mr. Forsdick, the expert 
accountant, testifies as follows: 

“ By Mr. TRULL: 

“(Q. Will you please state the extent and the ex- 
“ haustiveness of the examination of the accounts of 
“ the Brooklyn City Railroad Company with respect to 
“the items of expense in converting its lines from 
“horse to electricity—what examination have you 
made? A. I have examined all the books and 
vouchers and a great deal of the records relating to 
these transactions very thoroughly and in great 
detail covering a considerable period of time.” 

Minutes, p. 7107. 
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(“Bye Miro CRUDE: 

“(. Have you prepared a statement, Mr. Forsdick, 
“ showing the amount of capital invested in the proper- 
“ ties of the Brooklyn City Railroad Company, covered 
“by lease to the Heights Company as of date of the 
“14th of February, 1893? A. Yes. 

“(Q. Have you also prepared a statement showing 
“the amount of capital expenditures invested in the 
“ properties of the Brooklyn City Company after Feb- 
“yuary 14th, 1893, and up to August 15th, 1894, or 
July lst, 1895:? A csr eee 

‘©(. From what source were those statements pre- 
“pared? A. From the vouchers and books of the 
“ Brooklyn City Railroad Company heretofore intro- 
“ duced in evidence, and each item on the statements 
refers to the exhibit from which they are taken.” 
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“Mr. Truti: Loffer these statements in evidence 

which are referred to in the foregoing questions, 

marked ‘ Defendant’s Exhibit 1457,’ of this date.” 
Minutes, pp. 7250, 7251. 


“ Q. You are familiar with the books of the Brook- 
lyn City Railroad Company, in which the account of 
expenditures for conversion and construction of its 
line into electricity were kept, are yon not? A. Yes. 
“@. And have you prepared a statement or state- 
ments from the books of the Brooklyn City Railroad 
Company, and the vouchers in evidence showing the 
finai.cial condition of the company on February 14th, 
1893, the date of the lease; also, the expenditures 
by the Brooklyn City Company and charges on ac- 
count of conversion and construction after the 14th 
of February, 1893, and down to July 1, 1895, to- 
gether with the sources from which those expendi- 
tures and charges were made; also, the financial 
condition of the company on that date—namely, 
July Ist, 1895—which statements have been intro- 
duced in evidence, ard are known as Exhibit 1457? 
A. Yes.” 
Minutes, pp. 7305, 7306. 


“ Q. And all these statements are correct and true ? 
Way GBrke te wt pot 
“Q. How much is shown on Exhibit 1457 as ex- 
pended after February 14th, 1893? A. $7,017,- 
430.16. ; 

Minutes, pp. 7307, 7308. 


“Q. Have you prepared a statement showing cash 
expenditures of the Brooklyn City Railroad Company 
for conversion and :onstruction of its lines after 
February 14, 1893? A. I have. 

“Q. From what sources was that statement pre- 
pared? A. From the books, vouchers and records 
of the Brooklyn City Railroad Company already in- 
troduced in evidence. 

“Q. Andis that a true and correct statement as 
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shown by the data from which it was made up? A. 
It is. 
“Mr. Trutt: I offer this statement in evidence. 
Nteceived and marked ‘ Defendant’s Exhibit 1468’ of 
this date. 
* * * * * * 
“Q. Referring to these exhibits in relation to which 
you have testified this afternoon, please state the 
amount expended or advanced to the Brooklyn 
Heights Railroad Company after February 14th, 
1893, for conversion and construction? <A. $7,017,- 
430.16 as shown by Exhibit 1457. 
*(Q. Please state the amount included in this sum, 
of actual cash expenditures by the Brooklyn City 
Company after February 14th, 1893? A. $6,153,- 
001.51 cash and $251,335.59 of materials transferred 
to the lessee company and $41,655.41 interest due 
by and charged to the lessee company. Total 
$6,445,992.51, as shown by Exhibit 1458. 
* % * 


* * * 


“(. Was the cost to the Brooklyn City Railroad 
Company of the conversion and construction of its 
line, including advances made to the lessee after 
June 6th, 1893, as shown by the books and 
vouchers in evidence, charged to the regular capital 
account of the company or separate account or ac- 
counts representing that expenditure? A. They 
were all charged to the regular capital or property 
accounts of the company. 

““Q. Did these capital or property accounts afford 
definite and clear information as to what was ex- 
pended between any definite periods? A. Yes. 

““(. And were these accounts kept in the same way 
as the capital or property accounts of similar cor- 
porations are kept? A. Yes.. * * * 

“Q. Taking the bill of particulars and Exhibit 1457, 
together with the other exhibits introduced in evi- 
dence this afternoon, all of which you have testified 
to are copies of the books and vouchers of the 
Brooklyn City Railroad Company, all of the details 
of the cost of the Brooklyn City property after Feb- 
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“ruary 14th, 1893, are shown therein, are they not? 
nak. Yes: 

“(. And the sum so shown, if added to the cost of 
“the properties of the Brooklyn City Railroad Com- 
“pany up to February 14th, 1898, show the total cost 
“of the Brooklyn City’s properties on the Ist of 
“ July, 1895, as shown by the books of the Brooklyn 
“ City Railroad Company and Exhibit 1457, do they 
“not? <A. Yes. 

“Q. And what amount do they show was invested 
“in the property of the Brooklyn City Railroad Com- 
“ pany as of that date? A. $18,925,000.” 

Minutes, pp. 7311-7314. 


(b) The evidence is uncontradicted that the books re- 
cording the expenditures were kept inthe regular and 
ordinary course of business and that they contain 
no false or fictitious entries. 

Upon this point Mr. Thompson testifies as follows : 


“ By Mr. TRULL: 


“Q. You are familiar, are you not, and have been 
“ with the books of the Brooklyn City Railroad Com- 
“ pany from the date of its inception up to the time 
“ that you left the company? A. Very. 

“Q. You are familiar with its expenditures on ac- 
“ count of capital and its expenditures on other ac- 
“counts? A. Lam. 

“Q. Now, I ask you the general question whether 
“ those books have been kept in the usual and or- 
“‘ dinary course of business ? A. They have. 

“Q. And whether they are correct entries? A. 
“ Absolutely correct.” 

Minutes, p. 7189. 


Upon the same point Mr. Lewis testifies as follows : 


“ By Mr. TRULL: 

“ Q. During this period of construction and up to 
‘the time you resigned from the presidency of the 
“ Brooklyn City, which was some time in February, 
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1894, you as president of the company signed the 
checks for the payment of the supplies furnished 
and the work of conversion, did you not? A. 
Almost entirely ; if not entirely, except perhaps at 
the time I was absent, and that I don’t remember 
who did ; almost entirely. 

“(. How much time were you absent ? A. I was 
absent over two months during my illness. 

“ Q. During what period ? A. That was from De- 
cember, 1893, to some part of February, 1894. 

“Q. And except during that interval, you signed all 
checks ? <A. Yes, sir. 

“Q. You were familiar, of course, with the charges 


‘made for construction ? A. Yes. 


“Q. Were the vouchers formally presented to you ? 
A. Yes, sir. 
““Q. And they were correct ? A. They were cor- 
rect.” 

Minutes, pp. 7228, 7229. 


“ By Mr. DeWIrr : 

“ Q. I show you day-book No. 9 of the Brooklyn 
City Railroad Company, being defendant’s Exhibit 
1408, containing a record of the vouchers and 
transfers appearing in defendant’s bill of particu- 
lars, and in relation to which you have just testified ; 
in whose handwriting are the entries therein ? 
A. Cyrus P. Smith and Thomas P. Swin. 

““Q. I show you journals 2 and 3 of the Brooklyn 
City Railroad Company, defendants Exhibits 1403 
and 1404 respectively, containing the entries of the 
totals of the amounts of these entries in the day- 
book and also the journal entries, in relation to 
which you have testified ; in whose handwriting are 


‘those entries? A. H. M. Thompson, Thomas P. 


Swin and W. A. H. Bogardus. 

“Q. Ishow you Brooklyn City Railroad Company 
ledger No. 1, being defendant’s Exhibit 1402, contain- 
ing the accounts and amounts in which these same 


“ totals of the entries on the journal, day-book and 


se 


bill of particulars appear ; in whose handwriting are 
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“those entries? A. H. M. Thompson, Thomas P. 
“ Swin and W. A. H. Bogardus. 

“Q. I show you Brooklyn City Railroad Company’s 
“ daily blotters 8 and 9, which are the cash books of 
“ the company, being defendant’s Exhibits 1405 and 
“ 1406 ; in whose handwriting are the entries contain- 
‘ing the payment of these vouchers and amounts ? 
“A. Cyrus P. Smith and Thomas P. Swin. 

“Q. Were these entries all made in the regular 
“ course of business at the time that the transactions 
*“ occurred ? A. Yes. 

“Q. Do you know whether Cyrus P. Smith, Thomas 
““P. Swin and W. A. H. Bogardus are living? A. 
“ They are all dead. 

“Q. Are you familiar with the method of bookkeep- 
“ing employed by the Brooklyn City Railroad Com- 
“pany? <A. Yes.” 

Minutes, pp. 7468-7470. 


Upon the same point Mr. Forsdick, the expert 
accountant, testifies as follows : 


“ By Mr. TRL: 

“ Q. Plaintiff's Exhibit No. 1448, being defendant's 
“pill of particulars; are you familiar with that? A. 
“« Yes, sir. 

“Q. From what was that prepared? A. From the 
“books and vouchers of the Brooklyn City Railroad 
e-Company....'  * o* 

“Q. Those are the books that contain the entries of 
“expenditures made of money for materials and sup- 
“ plies furnished to the Brooklyn City Railroad Com- 
‘* pany in the work in progress of converting its rail- 
“road from a horse railroad into an electric railroad, 
“are they not? A. Yes. 

“Q. They were kept in the usual and ordinary 
“course of business? A. Yes.” 

Minutes, pp. 7058, 7060. 


“ By Mr. TRULL: 
“(Q. Will you please point out any charges or en- 
“tries on the books of the Brooklyn City Railroad 
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“ Company which have been introduced in evidence 
“ that were irregular or not justified ? 
“Mr. WELLS : Objected to as calling for his opinion 
and for a conclusion. 
““Q. In your opinion as a railroad accountant ? A. 
“ There are none.” 

Minutes, p. 7107. 


66 


The plaintiff had unlimited and unrestricted access 
to the books and vouchers of the defendant showing 
the expenditures and advances made by it for conver- 
sion, and was engaged in the examination of them for 


months. 
Minutes, pp. 315, 316. 


No evidence has been offered establishing that 
any voucher or entry relating to conversion ex- 
penditures is either false or fictitious, nor did the 
plaintiff's accountant even characterize any of the en- 
tries on the defendant’s books or any of defendant’s 
vouchers as false or fictitious. 

(c) On pages 392-397 of the Minutes, the plaintiff 
stipulates : 

Paragraph I.: “That subsequent to February 14, 
«1893, the defendant expended in payment of the 
“ cost of the conversion and construction of the de- 
“fendant’s railroads, or advanced to the plaintiff, or 
“charged to construction and conversion, amounts 
“ agoregating $7,413,091.41.” 

Paragraph II.: “That of the said sum _ of 
“ $7,413,091.41 the amount of $501,139.85 was ex- 
“ pended by the defendant between February 14, 1893, 
Ser Niys MY orailan Wee Rew hy, | aa ee 

Paragraph III.: “ That of the said sum _ of 
“ $7,413,091.41 the amount of $937,974.54 was ex- 
“ pended by the defendant after April 16, 1893, and 
 betore June 06,1893.) a ae = 

Paragraph IV.: ‘‘That of the said sum of 
“ $7,413,091.41 the amount of $328,416.10 repre- 
“ sented direct payments made by the defendant on ac- 
“ count of conversion and construction after June 5, 
ALSO os ue 
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Paragraph VII. admits that the sums of $4,102.48 
and $1,891.40 were expended by the defendant on July 
25, and August 17, 1893, respectively. 

On page 25 of plaintiff's Brief it is admitted that the 
defendant paid to the General Electric Company on July 
8, 1893, $50,000, and on August 21, 1893, $30,000 for 
generators which were charged to supplies. 

On page 54 of plaintifi’s Brief it is admitted that 
the defendant advanced to the plaintiff $1,548,820.60, 
the details of which appear on defendant’s Exhibit 
1462 showing advances to plaintiff after June 6th, 1893, 
and on defendant’s Exhibit 1471 showing credits to the 
defendant for the same amounts on plaintiff's books 
(Minutes, pp. 7372, 7373). 

These admissions of expenditures and advances to 
the plaintiff after February 14, 1893, aggregate $6,- 
402,344.97, 

As early as March, 1894, the General Manager, Mr. 
Bogardus, of the plaintiff company, reported to its 
Board of Directors as follows : 

“The General Manager stated that the company 
“ would require within a short time additional funds 
“ to pay on account of construction,” ete. 

Then follows an itemized statement of the amounts 
required agegrevating $707,128.72, and he further re- 
ported “ Zhat the Brooklyn City funds for this purpose 
“ were about exhausted.” 

Minutes, pp. 3181, 3182. 


In the tripartite agreement, dated August 17th, 
1894 (defendant’s Exhibit 50), between the Brooklyn 
City Railroad Company, the Brooklyn Heights Rail- 
road Company and the Long Island Traction Com- 
pany, it is admitted by the plaintiff as follows : 

‘* WHEREAS, said ‘ Heights Company’ is indebted to 
“ said ‘ Brooklyn Company’ in large sums of money 
“for advances made to it by said ‘ Brooklyn Com- 
“ pany ’ in and about the conversion of said demised 
“‘ railroads into an electric railroad and the equipment 
“ of the same as such, in anticipation of the sale of 
“certain real estate and personal property of the 
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“ « Brooklyn Company’, which under the terms of the 
“lease were to be sold and the proceeds applied to such 
“ electrical construction and equipment.” 

In the circular issued to the stockholders of the 
Long Island Traction Company, bearing date Septem- 
ber 15, 1894, signed by all the directors of the plaintiff 
company, there is contained the following distinct ad- 
mission of the expenditure of the moneys realized 
from the sale of the $3,000,000 stock and $3,000,000 
bonds mentioned and referred to in Article V. of the 
lease; it is stated as follows : 

“ The Long Island ‘Traction Company owns or con- 
“ trols all the capital stock of the Brooklyn Heights 
‘Company and the Directors and Officers of the two 
“companies are indentical. The Brooklyn Heights 
‘““ Company as lessee agreed to proceed with due dili- 
“gence to complete the electrical conversion of all 
“the leased properties. The proceeds of the sale of 
“ certain increased capital stock and of certain Con- 
‘“‘ solidated Bonds of the Brooklyn City Company and 
‘‘of certain of its real estate and personal property 
“ not necessary for the use of its railroads were to be 
“ expended in the prosecution of the electrical con- 
“version of the properties. The balance of the 
“ moneys necessary to complete the electrical conver- 
“ sion of the property was, under the lease to be pro- 
“ vided by the Brooklyn Heights Company, out of its 
“ own funds. 

“By the terms of the lease the Brooklyn City 
“ Company is to pay to the Brooklyn Heights Com- 
“pany, in the event of the expiration of the lease, or 
“its sooner termination, the actual cost of all prop- 
“ erty, extensions, branches, improvements and equip- 
“ ments, made, acquired and paid for by said Brook- 
“lyn Heights Company out of its own funds for use 
“in connection with the operations of the railroads 
‘of the Brooklyn City Company, less the cost of 
“such part as may be required to preserve said rail- 
“yoads, extensions, additions, improvements and 
“equipments in good repair and_ serviceable condition 
“and less the cost of such part as may be necessary 
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“ to preserve and secure efficiency in the operation of 
“ the railroads. 

“ Besides disbursing the moneys realized from the 
“* sale of the increased capital stock and of the consoli- 
“dated bonds of the Brooklyn City Company, the 
“ Heights Company has expended out of its own funds 
“asum exceeding $1,000,000, and will be required to 
“spend before the electrical conversion is completed a 
“ large additional amount.” 

Minutes, pp. 3275-3277. 


In addition to these admitted expenditures and ad- 
vances by the defendant on account of conversion sub- 
sequent to February 14th, 1893, aggregating $6,402,- 
344.97, there should be added expenditures by the 
defendant for interest paid on construction loans after 
February 14th, 1893 as follows: July to September, 
1893, $20,644.14; January, 1894, $163.89; March, 
1894, $5,297.24 (defendant’s bill of particulars, exhibit 
A, pp. 27-29). 

There should also be added the cost of motors and 
equipments transferred and delivered to the plaintiff 
on June 6th, 1893, included in the Inventory (plaint- 
iff's Exhibit 3) amounting to $150,245.79. 

Minutes, p. 7067. 


The total expenditures and advances by the defend- 
ant, therefore, after February 14th, 1893, on account 
of the conversion and construction of the demised 
railroads, exclusive of the journal entries covering 
expenditures prior to February 14th, 1893, amount to 
$6,578,696.03. 

There is no dispute that as early as March, 1894, 
the financial condition of the plaintiff was critical. 
There is no dispute but that in August, 1894, the 
plaintiff applied to the defendant for financial assist- 
ance. There is no dispute that in August, 1894, the 
plaintiff joined with the Long Island Traction Com- 
pany in giving to the defendant a note for $308,340.35 
- (defendant’s Exhibit 55, Minutes, p. 3045) in payment 
of expenditures made by the defendant for conversion 


18 


purposes, and that later it joined with the Long Island 
Traction Company in giving to the defendant two 
notes, one for $250,000 (defendant’s Exhibit 54, Min- 
utes, p. 3041) and another for $100,000 (defendant’s 
Exhibit 538, Minutes, p. 3038), to pay obligations pay- 
able but not yet discharged by the plaintiff, being the 
direct obligations incurred by the defendant company 
on account of conversion pr or to June 6, 1893. 
Minutes, p. 2838. 


(d) The inference from these undisputed facts and 
admissions is irresistible that, in August, 1894, the date 
the notes were given, the obligation of the defendant 
under the lease to expend the proceeds of the unissued 
stock and bonds, as provided in Article V. of the lease, 
had been fully performed. 

Here was a corporation, the plaintiff company, on 
the verge of insolvency, having, as is now claimed, a 
solvent debtor, the defendant, owing them $2,000,000, 
applying to the defendant, its debtor, to borrow money, 
and at the same time giving to the defendant, its 
debtor, which it now claims owed them $2,000,000 at 
that date, its notes for $658,340.35, which notes were 
subsequently paid, and no claim of indebtedness by 
the defendant to the plaintiff made for a period of nearly 
six years after that settlement and adjustment of the 
accounts between the two companies. 


II. 


The lease provides that the total cap- 
italization of the defendant was to be 
$18,925,000, upon which capitalization the 
plaintiff was to pay to the defendant the 
rental reserved by article XIV. of the 
lease. The settlement and adjustment of 
the accounts in August, 1894, and the 
note of $308,340.35 given by plaintiff to 
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defendant thereunder, made the total net 
capital expenditures by the defendant 
upon the demised railroads $18,925,000, 
by the return to the defendant of the 
$308,340.35 which had been expended by 
it in excess of such capitalization. 


On pages 7348-7349 of the Minutes plaintiff’s 
counsel admits that ‘the plaintiff does not in this pro- 
“ ceeding question in any way the veracity of the ac- 
“ counts of the defendant so far as they show that the 
“ proceeds of stock and bonds of the defendant issued 
“and sold prior to February 14th, 1893, were used on 
“ account of capital construction and properly charged 
* to capital account, except such part of such proceeds 
‘as the proof shows were on hand and unexpended on 
“ February 14th, 1893.” 

Defendant’s Exhibit 1457, with references thereon to 
the Exhibits introduced in evidence, and the evidence 
of Mr. Forsdick, expert accountant (Minutes, pp. 
7250, 7251; 7305-7308; 7318, 7314), verifying the 
same, shows the capital contributions on February 14, 
1893, to have been as follows : 


Capital stock issued and outstanding............ 00.000. + $9,000.000.00 
Bonds issued and outstanding..............-.....024-+. 8,925,000.00 








Total Capital Stock and Bonds pie 
February 14, 1893. once Age . $12,925,000.00 
Defendants’ Exhibit 1457 anoest that the ‘dete dant 
had made total capital expenditures up to Febru- 
Papell Get bhe0 ten sece IAC Bo, Bacio anhantecc ioccccs comeaae ae 645.65 
Leaving a balance to be expended after Feb- 
ruary 14, 18938, to make total capital ex- 
Pendstures Of Gli2,930-000 e-sscncawedeeees aeecteee $500,854.85 
Article V. of the lease provides for the issue and ex- 
penditure of the proceeds of an additional $3,000.- 
000 of Stock and $3,000,000 of Bonds ................. 6,000,000.00 
Total capital expenditures to be made by defendant 
after February 14, 1893, in the cost of converting 
the demised railroads in order to make total capital 
expenditures7of 18!925, 000 sccucsncaecstecneveieeatedceese $6,500, 354.35 
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It is admitted by the plaintiff that the 
defendant expended in the cost of 
the conversion and construction of 
the demised railroads : 

Between February 14, 1893, and 
#3 0} wu Nay (a ots se aac ae Heononobaee bos ach Licsoot 

(plaintiff's Stipulation, Minutes, 
pp. 392-393.) 
After April 16, 18938 and before 
JuMer64 [SOdsneeaem cates Seacecnaete 
(plaintiff's Stipulation, Minutes, 
p- 398.) 
After June OwlSOs seecutesccenedmeeaesrer 
(plaintiff's Stipulation, Minutes, 
p- 394.) 
Ont Juliys 25 SO Sec cece eee. 
OneAuPusie li ISIS wescssseeee caneneserente 
(plaintiff's Stipulation, Minutes, 
p. 395.) 
On July 8, 1893...... aoa sNalinedtenveceecouires 
On August 21, 1893............. Baseenenassot 
(plaintiff's Brief, p. 25.) 

It is admitted by the 
plaintiff that the de- 
fendant advanced to 
the plaintiff after 
June 6, 1893 : 

For conversion pay- 
TOllSieeseaceucese oreo UGK 400708 
For general con- 
version purposes 3,213,049.43 

For supplies delivered 
by the defendant to 
the piaintiff, on June 6, 

1893, as perinventory 251,335.59 

(plaintiff’s Brief, p. 54, and defend- 

fendant’s Exhibits 1462 and 
1471.) 

Total admitted expenditures and ad- 
vances by the defendant on ac- 
count of the conversion of the 
demised railroads after February 
PAth 1893.7, oscc.-caracosetvosserstscrmaees 
Expenditures were also made by the 

defendant represented by so-called 

‘‘journal entries,” made for the pur- 

pose of transferring such expenditures 

to the proper accounts : 
From operation accounts...... ss. 
Fares of construction employees. 


$501,189.85 


987,974.54 


828,416.10 


4,102.48 
1,891.40 


50,000.00 
30,000.00 


4,548,820.60 


$137,797.03 
24,000.00 


$6,402, 344.97 


21 


Part of a dividend, equivalent to 
interest on borrowed money for 


CONVETSION PUTPOSES...+. esseereres 90,000.00 
Interest on construction loans.... 27,619.67 
(defendant’s Exhibit 1408, p. .) 

Interest on construction loans.... 20,644.14 
Interest on construction loans ... 163.89 
Interest on construction loans.... 6,297.24 


(defendant’s Exhibit 1403, pp. .) 
Cost of motors and equipments 

delivered to plaintiff, on June 

6, 1893, as per inventory... ...... 150,245.79 
Cost of supplies not previously 

charged to CONVErSION. ....-...+068 134,775.16 
(defendant’s Exhibit 1408, p. .) 
Interest from June 6, 1893, to 

August 15, 1894, on defendant’s 

surplus expended in conversion 41,655.41 
(defendant’s Exhibit 56.) 


$632,198.33 
Deduct : 


Expenditures for other 
accounts than  con- 
version made by 
plaintiff out of ad- 
vances to it by de- 
fendant after June 
6, 1898, and cred- 
ited to plaintiff by 
defendant ............. $41,849.95 
(defendant’s Exhibit 
1457.) 
Less Items appearing in 
detail on defendant’s 
Exhibit, 146702....0-s-< 24,236.81 


——_——_—— 615,085.19 


Total admitted and proved expenditures after 
Webruanyala wl O00cure-cteccssecsarccercretsecdssse Pir OLe, 450,16 


After February 14, 1898, the defendant received 
from other sources than Stock and Bonds: 
For cost of real estate sold: 
Sands Street property $111,023.63 
High Street property 15,500.00 





$126,513.63 
For rebates, refunds, etc., on con- 
struction expenditures. ...........06..00- 18,284.33 
(defendant’s Exhibit 1457.) ee 
144,797.36 
Horses were withdrawn from service 
after February 14, 1893, the  re- 
placement value of which was.. ..... 63,937.50 © 
(defendant’s Exhibit 1457.) ———_—-—-— 
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Therefore, there should be deducted from 
above expenditures after February 14, 1898, 
as not representing expenditures from pro- 
ceeds. of Stock and Bonds.....:. <..... -... rabees 208,735.46 





Making the Total admitted and proved expenditures 

after February 14, 1898, for account of proceeds 

of Stock and bonds unexpended on, and issued 

after, February 14, 1898, amounting to #6,500,- 

304.35 as shown above; being exactly $308,340.35 

IM éxcess thereofeae.c-c-enrse cece eente eRe reece $6,808, 694.70 
Reimbursed to the defendant by the joint note of the 

plaintiff and the Long Island Traction Company in 

accordance with the balance stated on the yellow 

sheet,—‘‘ Statement August 15th, 1894, For use in 

accounting between Brooklyn City Railroad Com- 

pany, Brooklyn Heights Railroad Company and 

Long Island Traction Company,” (defendant’s Ex- 

1108 0) bits) 6) Been cise samennasapedeennceasco:ontid-onceconateoeneunadec 308,340.35 


Leaving Total net capital expenditures after 
February 14, 1898, from proceeds of Stock 
and BOudS hess wero ceste putas coceolecessonere rseesy AO; DWUOTSU4550 


which sum, if added to the total capital expenditures up to February 
14, 1893, of $12,.424,645.45, as stated above, makes the total capi- 
tal expenditure by the defendant on the demised properties exactly 
$18,925,000, as follows: 


Total Capital expenditures up to February 14, 1893.. $12,424, 645.65 
Add Total net capital expenditures from proceeds of 
Stock and Bonds after February 14, 18938.............. 6,500,854.35 





$18,925,000.00 





This result establishes beyond all question that in 
fixing upon the figures of $308,340.35 stated on the 
yellow sheet (defendant’s Exhibit 56) and for which 
amount the plaintiff and the Long Island Traction Com- 
pany’s note was given to the defendant, the entire ex- 
penditures of the proceeds of the stock and bonds of 
the defendant must have been examined and considered, 
as was testified to by the witnesses whose evidence is 
quoted at length in defendant’s Trial Brief, pages 
35-71. 

The evidence establishes that the only work of con- 
struction carried on by the Brooklyn City Railroad 
Company subsequent to July, 1892, was conversion 
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work (see testimony of Thompson, Lewis and Starrett, 
Minutes, pp. 7352, 7449, 7461, 7462). 

It thus appears that the practical construction of 
the lease adopted by the parties in the settlement and 
adjustment of their accounts in August, 1894, was that 
the defendant was to contribute, after the date of the 
lease a sum sufficient to make its total capitalization 
$18,925,000 and that this was accomplished by the 
return to the defendant of the sum of $308,340.35 the 
exact amount expended by it in excess of $18,925,000 
by the note (defendant’s Exhibit 55, Minutes, p. 3045) 
which note was afterwards paid. 

By Article VI. of the lease the defendant covenants, 
before the date fixed for the redemption of existing 
bonds, to issue new bonds, and to credit any surplus of 
the proceeds realized on such new issue on account of 
rent due or thereafter to become due from the plaintiff. 

By Article VII. of the lease it is provided that the 
amounts of the annual rental to be paid by the plaintiff 
shall be reduced to an amount equal to the redaction 
of the annual interest affected by the redemption of 
outstanding bonds, by the issue of new bonds in lieu 
thereof at a lower rate of interest. 

By Article XIX. of the lease the rental is limited to 
ten per cent. net per annum upon the capital stock of 
the lessor not in excess of $12,000,000, and to interest 
on the bonded indebtedness not in excess of $6,925,000. 

These provisions of the lease add force and emphasis 
to the practical construction of the lease adopted by 
the parties, making the total capital stock of $12,000,- 
000, and bonds amounting to $6,925,000, the measure 
of the rental. : 

The plaintiff now claims to exclude all the expendi- 
tures between February 14th and June 6th, 1893, and 
other expenditures, and to insist that the defendant 
should contribute in addition to the capital, which, as 
we have already shown, is made the measure of the 
rental by Article XIV. of the lease, a further sum of 
$2,000,000, upon which additional $2,000,000 defend- 
ant will receive no returns by way of rental or other- 
wise. Such claim is not supported or justified by any 
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provision of the lease and is contrary to the construc- 
tion of the lease placed upon it by both plaintiff and 
defendant and the Long Island Traction Company, in 
the settlement and adjustment of the accounts in 1894. 


IIt. 


No provision of the lease limits the ex- 
penditure of the proceeds of the stock and 
bonds mentioned in Article V. thereof to 
the cost of labor performed and materials 
furnished after June 6, 1893; on the con- 
trary both the provisions of the lease and 
the acts of the parties under it are hostile 
to, and negative, any construction so limit- 
ing the use and application of the proceeds 
of the stock and bonds. 


(a) ‘The correctness of this contention is established 
by reference to the provisions of Article V. and Article 
XXII. of the lease. 

Article V. provides, so far as it relates to the ex- 
penditure of the proceeds of the unissued stock and 
bonds, as follows: “and the proceeds of said stock” (a¢ 
par) “and bonds, less any premium realized or received 
“on the sale of the said bonds, shall be expended bg the 
‘lessor in payment, at the request of the lessee, from 
“ time to time of the cost of converting the railroads of 
“ the lessor into an electric railroad.” 

There is no limitation as to the time when that cost 
should be incurred and no limitation as to the date of 
expenditure. 

Reading this provision of Article V. in connection 
with the provisions of Article XXII. “that in the event 
“ that the said moneys belonging to the lessor on hand 
“ at the date this lease takes effect, after the deduc- 
“tions aforesaid and the proceeds of said stock and 
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*“ bonds of said lessor authorized to be issued, but un- 
“ issued, shall be insufficient to pay and discharge the 
“cost of converting the said railroad and railroads 
“of the lessor into an electric railroad, * * * 
“then and in that event the lessee will forthwith 
“ furnish and supply all such sums vf money, materials 
“and supplies as may be requisite and necessary for 
“that purpose” it is very clear that by Article V. a 
fund was provided to be applied and devoted to the 
payment of the cost of conversion payable subsequent 
to the date of the lease. 


(6) The construction placed upon the lease by the 
acts of the parties is entirely in harmony with this 
contention and absolutely hostile to the contention of 
the plaintiff. In the statements, plaintiffs Exhibits 2 
and 4, plaintiff claims credit for expenditures out of 
moneys advanced to it by the defendant for the pur- 
poses of conversion, for work done and materials 
furnished during the period between February 14th and 
June 6th, 1893, and such capenditures by the plaintiff 
are charged to its Brooklyn City Railroad construction 
account on plaintiff's books. 

Plaintiff's vouchers introduced in evidence by the 
defendant show these expenditures by the plaintiff. 

Minutes, pp. 2382-2399, also 3648-3667. 


The plaintiff thus recognized the application of the 
proceeds of the unissued stock and bonds to the 
payment of the cost of conversion during the period 
between February 14th, and June 6th, 1893. 

It is undisputed too, that the plaintiff recognized 
its obligation to pay and discharge the cost of 
conversion prior to June 6th, 1893, to the additional 
extent of upwards of $347,000, by borrowing from the 
defendant the money to pay and discharge defendant’s 
obligations incurred prior to June 6th, 1893, and 
applying the money so borrowed, through the Dis- 
bursing Committee, to the payment of such obligations 
and charging the amount thereof to its Brooklyn City 
Construction account on its own books. 
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On this subject Col. William testifies as follows, in 
his analysis of the “ yellow sheet” defendant’s Exhibit 
56: 

“These assets applicable to direct obligations are 
“ deducted from the $647,036.44, leaving as indicated 
“on the statement under the heading Net Direct 
“ Obligations, $347,036.44. That amount is the 
“amount that is inserted in one of the notes given 
“ under the tripartite agreement, or rather, two notes, 
“one for $100,000 and the other for $250,000, the 
“amount given in the notes being about $3,000 in 
“ excess of these net direct obligations as shown by 
“ this statement. 

“Q. Those direct obligations were obligations of 
“ the Brooklyn City Company, were they? A. Ob- 
“ ligations of the Brooklyn City Railroad Company, 
“aceruing June 6, 1893, and remaining unpaid on 
* August 15, 1894. 

“Q. So that by these means, by getting payment 
‘of those two notes aggregating $350,000 they got 
“out of the Heights Company the payment of those 
“ obligations which accrued prior to June 6, 1893? 
a WEE 

Minutes, p. 2838. 


Schedule 6 of defendant’s Exhibit 1470 is a copy of 
the account on the plaintiffs books showing the record 
of this disposition of the moneys so borrowed. 

Mr. Forsdick, the expert accountant, has testified 
(Minutes, p. 7366) that the figures in the statements 
and the schedules comprising defendant’s Exhibit 1470 
are correct transcripts from the books of the Brooklyn 
Heights Railroad Company and plaintiffs counsel 
offers no objection to their verity (Minutes, p. 7371). 
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IV. 


The claim in plaintiff’s brief under Point 
I., that the total amount expended by de- 
fendant in reduction of its obligation under 
Article V. of the lease did not exceed $4,- 
259,741.62, is not supported by the evidence 
but is negatived by the evidence and by 
the admissions of the plaintiff. 


The following table shows the cost of conversion 
and advances to the plaintiff by the defendant after 
June 6, 1898 : 


Advances for conversion pay rolls of the plaintiff..... #1 084,453.58 


Advances for other conversion purposeS........... s2++ 8,218,049.43 
Supplies delivered to the plaintiff on June 6, 1893, as 
PEL AADVENtOLY tocnes crorsseseeiseciessles sic See ieoec acne Tete ss 251,335.59 


$4,548,838. 60 
(plaintiff's Brief, p. 54, and defendant’s 
Exhibits 1462 and 1471.) 


Cost of motors and equipments delivered to plaintiff 
on June 6, 1898, as per inventory...... se aie atonalsaeireitacte 150,245.79 
(pages 42-45 of this Brief.) 


Payments to General Electric Company : 
euwhye8 wl SO3 Maaeneheares seesevenctccosecadcese saree $50,000. 
August 21, 1893.......... so anEAcEoseboersadoncS 380,000. 
—_——-——_ 80,000,00 
(plaintiff’s Brief, p. 25.) 
Direct payments by defendant for conversion, after 
ARURAG: 5 INCHES, cae ssussococeae erecehuesons sudsotaueveceeers ond 328,416.10 
(plaintiff’s Stipulation; Minutes, p. 393.) 


Expenditures by defendant, 





ullva ce Opel SO Bice ctenanes eden tev t ce seen sioswltese cs $4,102.48 
ANGERS SWIG: AUS} 6n Seco ceeoan codbeb erenou 2c e580 1,891.40 
=== 5,993.88 
(plaintiff’s Stipulation ; Minutes, p. 395.) 
Interest paid by defendant on construction loans: 
SULVACON SE PUCMMPED SY oreo memes eeenacsiressesececess $20,644.14 
In January, (894 a sccteevcctdacowsecdes Seeswiccistouacceze adel 163.89 
MnbiMar chy e894 7, dreaucarcty pce nc hs<ceey se ece polsoakivs cicnaisten cose 5,297.24 





(page 17 of this Brief.) 


Total expenditures and advances made by defendant 
AVEDA UNE G eS O reensenseuet eastouacssoentaecagesiers reenact . $5,839,581.64 
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To this amount, as representing cost of conversion, 
should be added interest on defendant’s surplus 
from June 6, 1893, to August 15, 1894, appearing 
on the ‘‘yellow sheet” (defendant’s Exhibit 56), 
and included in the note dated that day for $308,- 
DAO SOizcasay seceusaseeeenchossue geenesegenn tweens bassioneee =a 41,655.41 


Making the total cost of conversion to the defendant, 
ALUCTLOUNER OWS 9 a aeeeenmene ear teraeteeeseeeeete Sieeeieosieess $5 381,237.05 


which amount is exclusive of the journal entries cov- 
ering expenditures prior to June 6th, 1893. 

These admitted and proved expenditures and ad- 
vances by the defendant on account of the cost of 
conversion subsequent to June 6, 1893, effectually 
dispose of the claim by the plaintiff in its first 
Point (page 21 of plaintiffs Brief), that the total 
amount to which defendant was entitled to credit 
on such account was $4,259,741.62. 


Vi 


The claim of the plaintiff that even if 
defendant was entitled to charge against 
the $6,000,000 fund, construction and con- 
version expenditures after February 14, 
1893, defendant will, nevertheless, be in- 
debted to it for a deficiency in such ex- 
penditures below $6,000,000 in the sum of 
$1,059,471.10 is unsupported by the evi- 
dence and negatived by plaintiff’s admis- 
sions. 


This claim is stated on pages 46 and 47 of plaintiff's 
Brief and the details in support of the claim are set 
forth on pages 158, 159, 160 and 161. 

When these details are examined they are found to 
consist of an accounting for : 

(a) Assets applicable to conversion on and after 
February 14, 18938, and 
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(b) Expenditures claimed by plaintiff to be properly 
credited thereto, 
and do not deal at all with the $6,000,000 as a fund. 

If these details are to be regarded as dealing with 
the $6,000,000 mentioned and referred to in Article V. of 
the lease, then it appears, by the statement itself that 
the plaintiff admits that the defendant has expended 
the entire $6,000,000 and upwards of $42,170.06 in ex- 
cess, as on page 160 of plaintiff's Brief it is stated, 
“net payments by Defendant $6,042,170.06” which 
amount, however, is far short of the actual amount 
expended by the defendant. 

In the statement and tables above referred to, the 
plaintiff deducts the entire amount of all the journal 
entries, including sums admitted to have been ex- 
pended by the defendant after February 14, 1893, 
and includes among the assets applicable to conversion 
on and after February 14, 1893, the sum of $231,- 
789.60 premiums on bonds, which, by express pro- 
vision of Article V. of the lease, are excluded from the 
funds to be devoted to the cost of the conversion of 
the demised railroads. 

But, neither of the tables and statements on plaint- 
iff's Brief, covering pages 46, 158, 159,160 and 161, 
have any importance or bearing upon the issues in 
this case, for the reason that the lease, by Article IV., 
fixes the date as to when moneys, credits and securi- 
ties on hand should be accounted for and direct obli- 
gations and surplus provided for, as of the date the 
lessee enters into possession, namely, June 6, 1893. 
The accounting of that date, June 6, 1893, was had in 
August, 1894, between the plaintiff and defendant 
companies, and at that time the accounts between the 
two companies were settled and adjusted; as is evi- 
denced by the fact that $308,340.35, the balance arrived 
at on the “yellow sheet,” ‘“ Statement, August 15th, 
“ 1894, Hor use in accounting between Brooklyn City 
* Railroad Company, Brooklyn Heights Railroad Com- 
“pany and Long Island Traction Company” (defend- 
ant’s Exhibit 56), for which the note (defendant’s Ex- 
hibit 55), was given by the plaintiff (and afterwards 
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paid) to the defendant, reimbursed the defendant for 
expenditures by it in exactly the amount in excess of 
the sum it was obligated to expend subsequent to 
February 14, 1893; as appears by the following table 
containing references to the evidence and stipulations 
and admissions by the plaintiff: 


Assets on hand February 14, 1893 - 


Cashis siccncans: seceiessnatese santeeeercc seems OL OT Os28 
IITA PEN Sg sopconc eGqedo000n00 ¢asee<C8000H s6CGOe 70,000.00 
Buppllesy sisvsecsas.scs cussne easeRensmmaees 439,264.36 


(defendant’s Exhibit 1457) 





$1,263,334.64 
Bonds wnissued:...... 0.00: <asccsessereese- 0,0005000:00 


Stock unissued nvcresucsectenes mtceceene 3,000,000.00 
a 00005000500 
(mentioned in Article V, of the 
lease) 


Received after February 14, 1893 : 


For cost of real estate sold : 
SandsStreet property $111,023.63 
High Street proptery 15,500.00 








$126,513.68 
For rebates, refunds, etc., on con- 
struction expenditures ..... .... 18,284.33 
(defendant’s Exhibit 1457) = 144,797.96 
Replacement value of horses withdrawn from ser- 
vice after Mebruary 145 1893 ee cu eereceee ener: 63,937.50 


(defendant’s Exhibit 1457) ae eee 
$7,472, 070.10 
Less : 


Surplus, February 14, 1893 (de- 

fendant’s Exhibit, 1457)....... Pe WACO as my es) 
Outstanding Passenger Tickets 

and Palmetto Street Sewer 

Construction (defendant’s Ex- 


leiloy (rail: YD eomsan ose. concan EAbem nanc 2,187.50 
-—— 762,980.29 


Motaltoubemexpendedsemmnaateene access $6,709,089.81 


Expended as follows : 
It is admitted by the plaintiff that 
the defendant expended in the cost 
of the conversion and construction 
of the demised railroads : 
Between February 14, 1893, and April 
IW) Ke Bsnnecty Sabeycasedosacd De ae nee soa $501,189.85 
(plaintiffs Stipulation, Min- 
utes, pp. 3892, 393.) 
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After April 16th, 1898, and before 
PUNE GO e1GYS S.casyasssecssoscsenhnres 
(plaintif?s Stipulation, Min- 
utes, p. 393.) 
ALLER MME LO pLOQOVscrasroerimeteersssrersse 328,416.10 
(plaintiff's Stipulation, Min- 
utes, p. 394.) 


937,974.54 


On Sl yi2dy LS98iccc.pccrcccesscusconessesers 4,102.48 
COPANO ISHN USOC secessrsecoesesetaner: : 1,891.40 
(plaintiffs - Stipulation, Min- 
utes, p. 395.) 
CNT UlypO loos meric rielackvelvestecsrrnccier 50,000.00 
ONPAUI SUSU OI pL OOO ue orceitesstcnerceesces ~ 80,000.00 


(plaintiffs Brief, p. 25.) 

It is admitted by the plaintiff that 
the defendant advanced to the 
plaintiff after June 6, 1893,— 

For conversion payrolls $1,084,435.58 

For general conversion 
MULPOSESt..<-serteee steel 3,213,049.43 

For supplies delivered 
by the defendant to the 
plaintiff on June 6, 

1898, as perinventory 251,335.59 





—— 4,548, 820.60 
(plaintiff’s Brief, p. 54 and ——_— —— 
defendant’s Exhibits 1462 
and 1471.) 
Total admitted expenditures and ad- 
vances by the defendant on account 
of the conversion of the demised 
railroads after February 14, 1898.... 


Expenditures by defendant represented by so- 
called ‘* journal entries,” made for the purpose of 
transferring such expenditures to the proper 
accounts : 


From operation accouuts..... ... .... $187,797.03 
Fares of construction employees.... 24,000.00 
Part of a dividend, equivalent to in- 

terest on borrowed money for con- 


VETSION PUTPOSESs.aiceererr-- hess cess) 190,000.00 
Interest on construction loans......... 27,619.67 

(defendant’s Exhibit 1403, p. .) 
Interest on construction loans........ 20,644.14 
Interest on construction loans .,..... 163.89 
Interest on construction loans......... §, 297.24 

(defendant’s Exhibit 1403, pp. 

-) 


Cost of motors and equipments on 
hand June 6, 1893, as per inven- 
tory delivered to plaintiff...... ..... $150,245.79 


$6,402,844.97 
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Cost of supplies not previously 
charged to conversion.............+ . $184,775.16 
(defendant’s Exhibit 1403, p. —.) 
Interest, from June 6, 1893 to 
August 15, 1894, on defendant’s 
surplus expended in conversion... 41,655.41 
(defendant’s Exhibit 56.) SSS SSS 
$632,198.33 
Deduct : 
Expenditures for other ac- 
counts than conversion 
made by plaintiff out of 
advances to it. by defend- 
ant after June 6, 1898, 
and credited to plaintiff 
Dyadefendanitieeemeseaeteec: $41,349.95 
(defendant’s Exhibit 
1457.) 
Less Items appearing in de- 
tail on defendant’s Ex- 
TOMO THO comescceoa coonccone ABR LSHL 
—— 17,113.14 
——————  $615.085.19 








Total admitted and proved expenditures 
after February 14, 1898........ ..... ........ $7,017,430.16 


Reimbursed to defendant by joint note of the plaint- 
iff and the Long Island Traction Company, in 
accordance with the balance stated on the yellow 
sheet,—‘‘ Statement August 15th, 1894, For use in 
“accounting hetween Brooklyn City Railroad 
‘““Company, Brooklyn Heights’ Railroad Company 
“and Long Island Traction Company”, (defend- 
wants) [os outloyhlt GO)) oe oopcanos acces PaO aR eee daaiecaines Semctists $308,340.35 


$6,709,089.81 





It thus appears that the defendant had expended 
subsequent to February 14th, 1893, $7,017,430.16, an 
amount exactly $308,340.35 in excess of the amount it 
was required to expend, as follows : 


Assets on hand February 14, 1893 .................... .... $1,263,334. 64 
StocksanGvBowdSireccsrcnsesss ccescacaccatsdasemscactieecedecueecs 6,000,000. 00 
Capital receipts after January 14, 1893. .........0. 0... 144,797.96 
Replacement value of horses withdrawn from service 63,937.50 





$7,472,070.10 
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Less : 
ishide a) (VS bearenedeaie tao onerat es tehon ietibeiesance $760,792.79 
Outstanding Passenger Tickets and 
Palmetto Street Sewer Construc- 








LON, scordencec ooo eas cimoecta stare 2,187.50 
-——-—-—— 762,980, 29 
Total to be expended after February 14, 1893. ........ #6,709,089.81 
Total expended after February 14, 1893..............005 7,017,430.16 
Amount expended in @XCESS......cccseeee rere $808,340.35 











On page 161 of plaintiff’s brief it is stated that “ if 
‘“‘ defendant is entitled to credit only for conversion 
“ expenditures after April 17th, the figures should be 
“ changed ” ; then follows, on pages 162 and 163, a 
table resulting in exactly the same balance as shown 
in the tables relating to February 14th, 1893, followed 
by the statement “that the result is the same as on 
“ February 14th, because the funds actually available 
“for conversion on February 14th were more than 
“ sufficient to cover the subsequent conversion ex- 
“ penditures.” 

These statements are based entirely on assumption 
for the reason that there is no statement in evidence of 
the surplus as of April 17th nor of the funds on hand 
applicable to conversion, nor of the obligations as of 
that date. 

We have shown in our table (supra) that subseyuent 
to February 14th the defendant expended on account 
of conversion $7,017,430.16; deducting from that 
amount $501,139.85 the admitted expenditures between 
February 14th and April 17th, 1893 (plaintiffs stipu- 
lation, Minutes, pp. 392-393) gives a total expenditure 
after April 17th of $6,516,290.31 instead of the amount 
of $5,575,258.71 as stated on page 163 of plaintiffs 
Brief. 
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VI. 


Included in the cost of conversion are 
certain so-called ‘ Journal Entries ” which 
are objected to by the plaintiff as fictitious, 
as false, as fraudulent. None ot these 
aspersions is supported by any evidence; 
but on the contrary each of the entries is 
substantiated and justified by the evidence. 


During the course of the trial there has been a 
constant effort on the part of the plaintiffs counsel 
to attach some sort of stigma to a ‘“ Journal 
Entry.” Each of the transfers (with two exceptions 
considered hereafter) made by the so-called journal 
entries to which the plaintiff objects, and each of the 
charges represented by such journal entries is the 
record of actual cash expenditure by the defendant. 
The function of a journal entry is to make such trans- 
fers, from one account to which they may have been 
charged, to one to which they are properly chargeable. 

The items comprising the sum of $137,797.03 were 
expended by the defendant and charged until the close 
of its fiscal year to operation accounts. 

The item of $90,000 was paid by the defendant as 
part of a dividend to its stockholders, and at the close 
of its fiscal year was transferred to the cost of conver- 
sion, as equivalent to interest on borrowed money for 
conversion purposes, in accordance with a resolution 
of its Executive Committee. 

The item of $24,000 (one of the two exceptions 
above mentioned) represents the cost of transporting 
employees engaged in conversion work. 

In relation to these entries Mr. Lewis testifies as 
follows : 

‘By Ma, DEWITT : 

““(). It appears iu answer to some of the questions 
“of Mr. Severance that there was $90,000 distributed 
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as a dividend before the date of the lease, and that 
was charged in the account known as conversion and 
construction. Can you explain that? A. There was 
$90,000 distributed as a dividend at about the time 
mentioned, but it was paid from the surplus of the 
Brooklyn City Railroad Company. The item of 
$90,000 in question was arrived at by calculating a 
market rate of interest on moneys which had been 
used in the construction and conversion of the rail- 
road, which moneys were received from the proceeds 
of the sale of three millions of stock prior to the 
date of the lease. That stock was issued to the 
stockholders and the money received from them for 
the stock and used as I said before, for conversion 
and construction in lien of borrowing money, as had 
been the practice of the Company from time to 
time, and charging the interest on that money to 
construction. I think that is the history of the item 
of $90,000. 

“Q. Now, it appears that there was a revision of the 
accounts of operating and constructing the road 
through which certain amounts theretofore charged 
to operation were charged to construction. Will 
you be kind enongh to explain that? A. Give me 
the date of that, about. 

“Mr. TrutL: September 27th, 1893. 

“ A, There were items amounting in round numbers 
to about $160,000 arrived atin September, 1893, 
which had previously been charged to operating ac- 
count, and by the direction of the executive com- 
mittee, and confirmed by the board of directors, the 
proper officers were authorized to credit the operat- 
ing account with about $160,000 and charge the con- 
struction account with a like amount, which had 
been the practice from year to year for many years 
of the Company in order to adjust its accounts, there 
having been many charges from time to time during 
the particular current year to operating account 
which were finally taken out at the end of the fiscal 
year and adjusted. This was done again, in acecord- 
ance with the previous practice, in September, 1893, 


as of June 30, 1893. 
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‘““Q. Could you give me briefly the reasons for that 
change, upon what ground it was made? A. In 
order to adjust the accounts properly. 
“Q. I mean the merits of the change. Why was 
that part of the operating expenses deemed charge- 
able to the matter of conversion? A. Because they 
were really a construction charge, but temporarily 
put in the operating account for convenience. 
“Q. Was it because the officers were largely if not 
principally engaged in the work of construction ? 
A. Not necessarily, because it had been done from 
year to year. 
““@. I want to get at the reason of its being done ? 
A. The reason of its being done was for convenience ; 
rather than to make charges weekly or daily to con- 
struction account of minor expenditures they were 
pnt into the operation account and subsequently 
gotten together and through one resolution directing 
the proper officer to make the charge, as wedd in 
September, 1895. I might say in addition to that 
question that I have no doubt the deferring until 
September 27th, instead of immediately after June 
30th--I have no doubt that we were so engaged that 
it did not come up until that time.” 

Minutes, pp. 7214-7216. 


“BY Me TRULEY: 

“(. Now, you have stated that the sum of $90,000 
and the sum of $161,000 were the subject matter of 
consideration before the executive committee and 
before the board of directors of the Brooklyn City 
Company ? A. Yes, sir. 

“ (. I call your attention, reading from the minutes 
of the executive committee of the Brooklyn City 
Railroad Company held September 27th, 1893, at 
which there were present Messrs. Bliss, Lyman, White, 
Keeney and Legget. These minutes recite: The 
secretary further reported to the committee that it 
was necessary to revise and readjust the accounts 
of the company for the year ending June 30th, 1893, 
by charging construction and crediting to opera- 
tion sundry items of expense for services rendered, 
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« material furnished, paid from operation funds which 
“were chargeable to construction, in all amounting to 
«$160,119 ; and the secretary further reported that the 
$120,000 being a dividend on three million dollars of 
“ capital stock paid on January 3rd, 1893, had been 
“ charged to surplus account, but inasmuch as this 
«« stock was issued expressly for the purpose of secur- 
“ing money to construct or reconstruct the road, he 
“ suggested that a portion or all of this money should 
“be charged against the construction account, and the 
“ surplus account credited with the same. Those are 
*“the resolutions referred to ? A. Yes, sir. 

“Q. And this matter of making these charges was 
* called to your attention by Mr. Bogardus and by Mr. 
“Swin ? A. Both of them. 

“Q. Was any investigation at all or consideration 
“given to that by the members of the committee ? A. 
«« Yes, very considerable attention. 

“ Mr. De Wirr: What committee ? 

“Mr. Truitt: The executive committee of both 
“roads. 

“THe Wirness: Both roads, by both secretaries 
** and treasurers. 

““@. And upon that investigation, as indicated in 
the minutes of the Company, those charges were 
directed to be made, were they not ? 

“ Mr. WELLS : Objected to as leading. 

“ Question withdrawn. 

“ Q. Was it after or before these investigations that 
“ these charges were directed to be made, if at all? A. 
After the investigations. 

“Q. Now, then, the items of these charges are, as I 
understand it—you will correct me if I am mis- 
** taken—$137,000, $24,000, and another of $90,000; is 
“ that correct ? A. Yes, sir. 

“Q. Now, will you look at Exhibit 56 and see if 
“you find those items on that? Do you find the 
“sum of $137,000? A. I find the sum of $187,- 
“¢ 797.03. 

“ Q. Is that the sum that was referred to in this 
**resolution ? A. Yes, sir. 
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“Q. Do you find one of $24,000? A. I find one of 
$24 000. 

‘““Q. And do you find the other item of $90,000 ? A. 
J find another of $90,000. 

‘““(). And those are the three items that make up 
the sum referred to in these resolutions ? A. Yes, 
sir, 

“ Q. And which, after investigation, were charged ? 
A: Yes; sir. 

“Q. And they are in the yellow sheet, Exhibit 56, 
commonly called the yellow sheet, which formed the 
basis upon which the notes were given mentioned in 
the tripartite agreement ? 

“ Mr. WELLS : Objected to as leading. 

“Q. Are those sums in the yellow sheet ? A. They 
are.” 


Minutes, pp. 7221-7223. 


+ By Maro Truiu: 

“(. Were the amounts charged to operation on the 
books of the Booklyn City Railroad Company for the 
fiscal year ending June 30th, 1893, expended by the 
Brooklyn City Company ? 

“ Mr. WELLS: Objected to as calling for a conclu- 
sion of the witness and not based upon his personal 
knowledge. A. They were. 

“Q. I show you page 301 of the Brooklyn City 
Journal, being defendant’s Exhibit 1403. You are 
familiar with the entries thereon aggregating $161,- 
797.03, are you not. A. I am. 

“(. Teall your attention to the details shown in 
the journal making up that sum, and also call your 
attention to the minutes of the executive committee 
of the Brooklyn City Railroad Company of Septem- 
ber 27, 1893, which have heretofore been introduced 
in evidence, authorizing the entries to be made on 
the books aggregating about $160,119. You have 
testified that you were present at this meeting of the 
executive committee, and that this amount of 
$160,000 odd is the amount referred to on page 301, 
and that the entries made under date of June 30, 
1893, on the journal before you were the entries 


39 


“ made in accordance with the resolution referred to 
“ of September 27, 1893 ? A. They were. 

“Q. Will you please state with whom, if anyone, 
“ you consulted relating to the correctness of those 
“ charges? A. I consulted with Mr. Bogardus, who 
“was then the Secretary and Treasurer of the com- 
“ pany. 

«“(Q. I show you defendant’s Exhibit 1465, being a 
“ statement prepared from the books of the Brooklyn 
“ City Railroad Company showing the total amounts 
’ charged under the respective headings mentioned on 
* nage 301 of the journal of expenditures during the 
“ year ending June 30, 1893, on account of such items, 
“ and also showing the proportions or amounts trans- 
“ ferred from those operating accounts to the capital 
“ account of the company by the journal entries re- 
“ ferred to. Does this refresh your recollection of the 
“ reason for including these sums, in the first place, in 
“ the operating expense account, and, in the second 
“‘ place, transferring them to the capital accouut at the 
“end of the year ? Will you please state those rea- 
“sons, if any ? A. I have looked over the statement 
“ referred to, and it does not refresh my memory as to 
“yeasons for making these charges in this way, be- 
* cause that plan had been followed for a great many 
“years. The items specified refresh my memory as to 
“ the statement perfectly. We kept the accounts in 
“ this way at that time for the purpose of convenience. 
“Tt was much more convenient to do it in that way 
“than any other. 

‘© Q. For how long had it been the practice of the 
“company to keep the books of account of the com- 
“ pany in this way ? A. My father, who was the Sec- 
“ retary before me, had kept the accounts in this way 
“ from 1866 to 1884, when I succeeded him, and I fol- 
“lowed this same practice; Mr. H. M. Thompson, 
“ who followed me, continued the same plan of charg- 
“ing and crediting, and Mr. Bogardus followed Mr. 
“Thompson and did the same thing. It covered a 
“‘ period during those four administrations of about 30 
years.” 


Minutes, pp. 7282-7284. 


40 


Upon his cross-examination Mr. Lewis testifies 


further on this subject ; see pages 7294-7303 of the 


minutes. 


In relation to these entries Mr. Forsdick testifies as 


follows : 
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RE-CROSS:-EXAMINATION BY Mr. WELLS : 


“(). My. Forsdick, is there included in this total of 
$9,229,448.31 an entry of $90,000 shown in the bill 
of particulars? A. Yes. 
“Q. In what way do you arrive at the conclusion 
that that money was expended by the Brooklyn City 
Railroad Company for converting its road from horse 
to electric power ? A. It is a charge in its con- 
version and construction account as representing the 
cost of borrowing money for capital expenditures. 
It is consistent with all good accounting. 
“Q. That was not the interest on the moneys? A. 
No specific moneys. 
“(. It was included as port of the dividend paid 
in January, 1893? A. It was equivalent to a part 
of that dividend. 
«“ (). And the stock on which that dividend had been 
paid had been issued to the stockholders and paid 
for by the stockholders before this dividend was de- 
clared ? A. Yes. 
« (. And the moneys received for it was either on 
hand or had been expended by the Brooklyn City 
Railroad Company ? A. Yes. 
“Q. That entry was not made until some time after 
the lease had gone into effect ? A. No, it was made 
at the time the other adjusting entries authorized 
were made, at the close of the fiscal year. 
Minutes, pp. 7151, 7152. 

* * * * * * 
By Mr. WELLS: 
“A. The books show that they reflected actual cash 
transaction s. 
“(). When you say that these journal entries repre- 
sent cash transactions, you do not mean they repre- 
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“sent payment or receipt of money at the time the 
* entry was made, do you? A. I do not. 

“ Q. And they do not represent payment or receipt 
“ of the money at any time in the fund in which these 
“ entries finally landed, do they ? A. I don’t under- 
“ stand that question. Namethe specific entries and 
 T will answer it. 

“ Q. For instance, take the item of $90,000 which 
“ was credited to surplus and charged to construction, 
“having first been secured from operation ; that is, the 
“ surplus account in January, 1893, had been credited 
“with amounts received from operation, had it not ? 
* A. It had. 

“Q. And from that cash credit in that fund certain 
“ dividends had been paid ? A. They had. 

“Then later a charge was made to construction, and 
“ surplus was credited with $90,000 of that amount ? 
“ A. Not $90,000 of the earnings which were credited 
“to operation. 

“€(). $90,000 of the surplus ? A. $90,000 being part 
“ of a dividend which was declared ss shown by the 
“ minutes of the Brooklyn City Railroad Company on 
“ stock which was not earning any money to go to the 
“ credit of the surplus. 

“(. Then the reason of that was, they were not 
“ earning any dividend which they paid in January, 
“1893; is that it? A. They did not earn a dividend 
“on that part of its capital outstanding as per the 
‘* minutes of September 27th, 1893, which was:the rea- 
‘son for making the entry which you inquired about. 

“ (. In this statement of assets and liabilities of 
“ July Ist, 1895, is the property account of $18,925,- 
“000 affected in any way by these journal entries? 
SrA ees. 

“(Q. Itis increased by the journal entries about 
“« $700,000, isn’t it? A. $600,000 or thereabouts. 

“ (. In other words, if these journal entries had not 
“been made, the Brooklyn City Railroad Company 
“ would not have had securities or cash to the amount 
“ of this $700,000 surplus on July Ist, 1895, would it ? 
“A. The journal entries do not affect the securities or 
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cash ; do not alter the amount of securities or cash. 
“ (. If the journal entries had not been made, would 
“not the expenditures from capital account have 
“ shown a similar amount, so that capital would have 
* yemained charged in the neighborhood of $700,000 
“ but not expended unless it had been paid over to 
“the Brooklyn Heights Company? <A. No, the 
“ money was actually expended, but the entries repre- 
“ senting the expenditure had not been made.” 
Minutes, pp. 7332-7334. 


The items comprising the sum of $27,619.67 were 
expended by the defendant for interest on construc- 
tion loans and charged until the close of its fiscal year 
to interest account. 

The item of $41,655.41 (the other exception above 
mentioned) represents interest from June 6, 1893, to 
August 15, 1894, on the surplus of the defendant 
which had been expended by the defendant in con- 
version work, 

The above items all appear upon the “ yellow 
sheet ” ‘‘ Slatement August 15th, 1894, For use in ac- 
counting between Brooklyn City Lailroad Company, 
Brooklyn [Heights Railroad Company and Long Island 
Traction Company” (defendant’s Exhibit 56), and 
form part of the basis of the note for $308,340.35 
which the plaintiff and Long Island Traction Company 
gave (and afterwards paid) to the defendant (defend- 
ant’s Exhibit 55, Minutes, p. 3045). 

The amount of $150,245.79 was expended by the de- 
fendant for motors and equipments and charged to 
supplies account, the cost of which was not charged 
to the conversion accounts until the fact was ascer- 
tained that these motors and equipments on hand on 
June 6, 1893 (as per the Inventory, plaintiff's Ex- 
hibit 3), had not previously been charged to the cost of 
conversion. 

In relation to this item Mr. Forsdick testifies as fol- 
lows : 

“ By Mr. TRULL: 

“ Q. Between the periods covered by that bill of 
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particulars the Brooklyn City Railroad Company 
was the purchaser of motors, was it not? A. Yes 
sir. 

“Q. To what amount as shown by those books? A. 
$895,000 odd. 

“Q. And this particular item of $150,245.79 is in- 
cluded in that amount, is it not? A. Yes. 

“ Q. Now, will you produce the vouchers that cover 
those purchases, so far as you have them? * * * 
(Vouchers and entries introduced in evidence.) 

“ A. (Continuing) “ The total of these vouchers is 
$895,497.50, and this sum represents the amount paid 
by the Brooklyn City Railroad Company as per its 
books for motors purchased and charged to Supplies. 
“(Q. What entries were made in the supply account 
relative to charging out the entries in the supply ac- 
count for motors? <A. In August, 1892, the follow- 
ing entry appears, crediting Supplies and charging 


‘Equipment account, for electric car equipment, $33,- 


118.62, shown on page 3 of exhibit C of defend- 
ant’s bill of particulars (plaintiffs Exhibit 1448). 


(Entries continued.) 

“ Under date of February 28, 1894, the following 
entry appears, charging Real Estate and crediting 
Supplies, for payments made General Electric Com- 
pany July 8, 1893, $50,000, and August 21, 1893, 
$30,000 for generators, charged to Supplies but since 
applied to Real Estate, $80,000. 

“ Under date of March 31, 1894, the following entry 
appears : 

‘ Equipment, to Suspense Account for 

‘payment made General Electric Com- 

‘ pany for motors received and charged 

‘to Supply Account which were not 

‘ charged to Equipment until mounted. 


‘See Inventory. 118 motors___-..___- $119,180. 
“« Sundry Equipments .-__--. Sg ian Mpa 31,065.79 


‘which two latter amounts make a 


macal” Oem ee ew ie een et ae $150,245.79 
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“« The total of these credits to Supplies Account 
and charges to Construction and Conversion 
“ * Accounts is $760,689.72. 

“ * Leaving a balance of excess charges to Supplies 
“* Aecount not charged out of $134,807.88.’ 

“© Q. Now will you please turn to the Inventory? 
“ You say ‘See Inventory.’ Read the entry in the 
“Inventory to which you refer in that bill of 
“ particulars? A. On the first page of the Inventory, 
‘being plaintiffs Exhibit 3, under head of Equipment 


ce 


“nmounted in CarShop 2-: 2 .-eeeseee $6,488. 
Motor, Shop 2.2.5.5 22435 4 oO 
Ot eens ee $150,245.79 


Minutes pp. 7061-7067. 
% * % 


* * * 


“Q. Were the motors paid for in May, 1892, 
amounting to $150,000, and referred to on page 7113 
“on the stenographer’s minutes, ever charged to 
Supply Account? A. No. 
‘*Q. To what account were they charged? A. 
Equipment. 
“Q. What was the total cost of motors charged 
to Supply Account subsequent to July, 1892? A. 
$895,497.50. 
“(. Does that amount include the $150,000 cost 
of motors charged to Equipment in May, 1892? 
As NO. 

Minutes, p. 7437. 
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This entry was made after consultation with and 
by the direction of Mr. W. A. H. Bogardus, who 
then was the Secretary and Treasurer of the plaintiff 
company, and who, during the time that the work of 
conversion was being carried on by the defendant com- 
pany, was in charge of that work as an officer of the 
defendant, and the statement that the entry was made 
under his direction appears on the journal of the de- 
fendant under this entry introduced in evidence by the 
plaintiff (Minutes, pp. 359, 360, 362, 363), and by the 
defendant (Minutes, pp. 7076, 7077). 
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On pages 98, 99, 100 and 101 of plaintiff's Brief, the 
plaintiff attempts to show that this amount of $150,- 
245.79, or an amount in excess thereof, had been pre- 
viously charged to the cost of conversion, by quoting 
charges from defendant’s bill of particulars (schedule 
B), aggregating $189,564.51. Such charges to equip- 
ment and corresponding credits to supplies, could only 
be considered in connection with this item of $150,- 
245.79, if the defendant’s accountant had included in 
his statement of the cost of motors purchased and 
charged to supplies (to which plaintiff refers), the 
cost of the electrical equipment represented by the © 
credits to supplies and charges to equipment, aggre- 
gating the $189,564.51, above mentioned. This is not 
the fact, nor is there any evidence that such is the 
fact. 

The item of $134,775.16 was expended by the de- 
fendant for supplies, and represents the difference 
between the balance of the supplies account on defend- 
ant’s ledger and the actual supplies on hand on June 
6, 1893. This difference results from the withdrawals 
of supplies from stock, without a corresponding credit 
to supplies account and charge to the account affected 
by their use, at the time of such withdrawals. 

In relation to this item, Mr. Forsdick testifies as 
follows : 

_ “ Re-prrecr Examination BY Mr. TRULL: 

“Q. Referring to the item of $134,775.16 trans- 
“ ferred from the Supplies Account to Suspense Ac- 
“count and afterward from Suspense Account to 
“ Construction, in relation to which you have testified 
“in answer to question propounded by me, and later 
“on by Mr. Wells, will you please explain the rela- 
“tion which this entry bears to the cost of converting 
‘the railroad? A. It is in effect correcting errors 
“in reporting the consumption of materials at the 
“ time when used, or their proper entry on the books 
“of the company if so reported. The Material and 
“Supplies Account was opened, as I have testified, 
“ the latter part of the year 1890, just prior to the 
“ commencement of the conversion work, and when, 


a 


‘ 
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apparently, the first inventory was taken, to check 
up with the book account of the transactions when 
the materials were received and used, as of June 30, 
1893. There was a discrepancy accumulated from 
the causes I have already indicated, amounting to 
this sum of $134,700 odd after transferring charges 
to the Equipment Account for certain motors and 
car equipments found to be on hand and not having 
been transferred before. The entry in effect and in 
its relation to the cost of conversion is the same as 
as if the entries had been made at the various times 
the materials were used. 
“(. You have testified it was the practice in these 
accountings after the opening of this supply ac- 
count in 1890, upon materials being paid for, to 
charge them to the Supply Account? A. That is 
generally the case. 
“(. And then as they were paid Supply Account 
was credited, and then again when they were used 
the proper account was charged with that amount ? 
A. Yes, when reports were received of the use and 
consumption of materials those entries were made. 
“ (. Do you find in the books of the Brooklyn City 
Railroad Company, in the books of account, certain 
amounts of supplies and materials, the equivalent in 
cost of this $134,000, which had been charged to 
Supplies, and with which amount Supplies had never 
been credited ? A. Yes.” 
Minutes, pp. 7157-7158. 
* + * * * * 


“(. Do you find an item on the bill of particulars 
of $134,775.16 2 A. Yes. 

“(). What is the basis of that entry on your bill of 
particulars ? Explain it. A. It is the difference be- 
tween the book account representing the varions 
supplies on hand and the supplies inventoried and 
credited to that account as per the details appearing 
on the second page of Inventory, plaintiff's Exhibit 
3, aggregating $251,335.59, after the entry of $150,- 
215.79, to which I have just testified, has been ap- 
plied to the Supply Account.” 

Minutes, pp. 7067, 7068. 
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It is established by the evidence that the basis of 
the monthly charge to operations up to June 80th, 1892, 
the date of the commencement of conversion work, 
was a monthly physical inventory of operation sup- 
plies (Minutes, pp. 7350-7362), and inasmuch as pur- 
chases of operation supplies were thereafter made 
only to the extent of their immediate consumption, it 
was a fair presumption that the accumulated discrep- 
ancies between the current reports of withdrawals of 
supplies and their actual consumption, occurred exclu- 
sively in connection with construction supplies. It is 
upon this basis that this sum was charged to the cost 
of conversion. 

This entry was made after consultation with and by 
the direction of Mr. W. A. H. Bogardus, who then was 
the Secretary and Treasurer of the plaintiff company, 
and who, during the time that the work of conversion 
was being carried on by the defendant company, was 
in charge of that work as an officer of the defendant, 
and the statement that the entry was made under his 
direction appears on the journal of the defendant under 
this entry introduced in evidence by the plaintiff 
(Minutes, pp. 359, 360, 362, 363), and by the defendant 
(Minutes, pp. 7076, 7077). 

The items comprising the sums of $20,644.14, 
$163.89 and $5,297.24, were paid by the defendant 
for interest on construction loans and charged until 
the close of the fiscal year to interest account (de- 
fendant’s bill of particulars, exhibit A, pp. 27-29). 

The items comprising the sum of $80,000 were paid 
by the defendant to the General Electric Company in 
two amounts, namely, $50,000 and $30,000, on July 
8, 1893 and August 21, 1893, respectively, and were 
charged to supplies account and afterwards transferred 
to the cost of conversion, and such payments are not 
disputed by the plaintiff but only objected to because 
the generators were delivered before June 6, 1893. 

The entries of $137,797.03, $90,000, $24,000 and 
$27,619.67 are in the handwriting of Mr. W. A. H. 
Bogardus, who was the Secretary and Treasurer of the 
defendant company at the time these entries were made 
(Minutes, p. 7279). 
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The nature and character of the charges represented 
by these journal entries were fully considered and au- 
thorized by resolution adopted, by both the plaintiff and 
the defendant, and charges to the cost of conversion 
of the same character as those authorized by the reso- 
lutions, appear upon the books of the plaintiff com- 
pany and in its bill of particulars. 

The resolution referred to was adopted by the plaint- 
iff company on October 4, 1893, and reads as follows 
(Minutes, pp. 8177-3180) : 

“* Resolved, that under Clause V. of the said lease, 
viz: ‘The cost of converting the railroads. of 
the lessor into and electric railroad or into any 
other kind of railroad authorized by law which 
should be approved by the lessor and the lessee,’ 
‘*the charges for interest on money borrowed by 
“the Brooklyn City Railroad Company for the 
“purpose of constructing or reconstructing the 
“yoad should be a debit against the Company’s 
“construction account. That the Brooklyn Heights 
“ Railroad Company should be allowed to make a charge 
‘against the Brooklyn City Railroad Company’s con- 
“ struction account for interest on moneys advanced by 
“ the Brooklyn Heights Railroad Company for the pur- 
“‘ pose of constructing or reconstructing the railroad. 
« That the Brooklyn Heights Railroad Company should 
“ be allowed to charge the Brooklyn City Railroad Com- 
“ pnany’s construction account with the proper propor- 
“tion of the salaries of general officers, superintend- 
‘“ents, engineers and foreman that are engaged either 
“partly or wholly from time to time in the work 
“of constructing or reconstructing the Railroad. 
“The Brooklyn Heights Railroad Company is 
“entitled to charge to construction account of the 
“ Brooklyn City Railroad Company the proper propor- 
“ tion of the office rents equal to the additional space 
“ yequired because of the construction of the railroad, 
“and that it further be authorized to charge a proper 
“ amount for office stationery, postage, telephone rental, 
« and other incidental items. That they should further 
“be permitted to charge to the before mentioned account 
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the necessary expense of keeping a number of driving 
horses and wagons and the maintenance of same when 
such driving horses are used for construction purposes, 
and where they are used jointly, a proper proportion of 
such charges. That they should further be permitted 
to charge in addition the loss o1 damage of any horse 
killed or injured when such horse is used in the con- 
struction department. That they should be permitted 
to charge the before-mentioned account with the 
proper rental for additional buildings or lots taken 
under the lease existing between the two companies 
when such buildings or lots are used wholly for con- 
struction or reconstruction purposes, and the proper 
propoition where said premises are used in part for 
such work. That they further be permitted to charge 
the full cost of construction work of the overbead and 
wire system and poles, provided such reconstruction is 
due to defects in the original construction, or a 
revision of the plans relative to reconstruction or to 
the removal of temporary reconstruction. They 
should also be permitted to charge the reconstruc- 
tion necessitated before the actual reconstruction 
or construction begins. They should be permitted 
to charge the full cost of reconstructing or altering 
the roadbed of work Jone due to the settling of the 
ground, defective methods or material or the revision 
of any plans or for any temporary work necessitated 
anticipating the reconstruction or construction of the 
road. They should also be permitted to charge for 
the transporting of any workmen by street cars from 
point to point when such workmen are transported 
for the purpose of reconstructing or constructing the 
road. They should also be permitted to charge the 
Company with any claims of damages which may 
arise because of the construction or reconstruction of 


the road.” 
James E. Tourreer, 


Secretary pro tem. 


The same resolution was adopted by the defendant 


on September 27th, 1893 (Minutes, pp. 178-181). 
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This resolution authorizes the following charges : 

1. Interest on construction loans. 

2. Proportion of salaries of officers and employees. 

8. Proportion of office rents, stationery and other 
incidental items. 

4. Necessary expenses of driving horses and wagons 
and their maintenance when used for construction 
purposes. 

5. Loss or damage to any horse killed or injured 
when used in construction department. 

6. Proportion of rental for additional buildings or 
lots used in construction purposes. 

7. Cost of reconstruction work of overhead system 
and roadbed, due to defects in original construction 
and revision of plans relative to construction or re- 
moval of temporary construction. 

8. For transporting any construction employees. 

9. Claims and damages arising on account of recon- 
struction of the road. 

It is thus apparent that the charges by the defend- 
ant to the cost of conversion, to which the plaintiff 
objects, are the same in character as those authorized 
by the resolution. 

The provision in the above resolution authorizing a 
charge to conversion in the amount of ‘ Loss or dam- 
age for any horses killed or injured when used in con- 
struction department” is an answer to the Referee’s 
inquiry made on the oral argument as to “dead 
horses,” and to the disingenuous comment by Mr. 
Wells upon the charge, made by him in his argument. 
Reference to the Brooklyn City construction account 
on plaintiff’s books will show a credit to that account 
for dead horses in the amount charged by plaintiff 
thereby recognizing the validity and propriety of the 
charge. 

In view of the foregoing considerations, the charge 
made by the plaintiff that the journal entries were 
either fictitious, false or fraudulent, rests entirely on 
assertion and invective. Until authority shall be 
found that assertion is evidence and invective is argu- 
ment, these baseless charges are absolutely without 
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force. Ifthe journal entries were either false, ficti- 
tious or fraudulent, the burden of establishing that 
they were so rested upon the plaintiff. No evi- 
dence was offered in substantiation of the charges, 
nor did the plaintiff's accountant even characterize 
them as either false, fictitious or fraudulent. The 
charges were spread upon the books of the defendant 
company, and many of them appear on the “ yellow 
sheet” (defendant’s Exhibit 56), used in the account- 
ing between the two companies, and all of them were 
known to directors and officers of the plaintiff company, 
namely, Messrs. Lewis, Bogardus and others. 

The charges of the false, fictitious and fraudulent 
character of the journal entries made by the plaintiff 
are charges of a character the truth of which is never 
to be presumed. Such charges must always be sup- 
ported by evidence of the most convincing character 
before they can be accepted as true, and we have already 
pointed out that there is nota particle of evidence in 
the case to sustain them. 


VII. 


Defendant’s Exhibits referred to on pages 
239 to 250 inclusive of plaintiff's Brief, com- 
piled from the books and vouchers of the 
defendant introduced in evidence (includ- 
ing defendant’s Exhibit 1470, which was 
compiled from the books of the plaintiff) 
are correct and true statements of the 
accounts with references thereon to the 
Exhibits introduced in evidence. The fig- 
ures and results shown therein are not 
based upon any theory of the defendant, 
but correctly state the transactions of the 
defendant as they occurred. 
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The following are the Exhibits commented upon by 
the plaintiff referred to on pages 239 to 250 inclusive 
of its brief: 


Defendant’s Exhibit 1457. 


This is a statement showing the financial condition 
of the defendant on February 14th, 1893 ; the defend- 
ant’s capital receipts and expenditures from February 
14th, 1893, to July Ist, 1895; and the financial condi- 
tion of the defendant on July Ist, 1895, taken from the 
books of the defendant, and was introduced in evidence 
in this case for the purpose of showing the facts in re- 
lation to the defendant’s capital expenditures (all of 
which, during that period, as has been testified to, 
were for conversion and construction), and the sources 
from which they were made as set forth in detail un- 


der Points IL. and V. on pages of this Brief. 
Unigsued: bonds sandes. sea eee $3,000,000 
Unissued capitalectock™ 2--25-- to anes 3,000,000 


appear on the statement of assets and liabilities of the 
defendant on February 14th, 1893, to conform to the 
facts that they were authorized but unissued at that 
date, and constituted a fund as provided by Article V. 
of the lease to be expended in the cost of converting 
the demised railroads and were so expended in the 
period covered by defendant’s Exhibit 1457, viz., 
February 14th, 1893, to July Ist, 1895. 

The surplus shown inthe balance sheet or state- 
ment of assets and liabilities of the defendant on Feb- 
ruary 14th, 1893, contains no reference to operating 
liabilities or interest and taxes accrued and unpaid on 
February 14th, 1893, because such accruals were paid 
during the period covered by defendant’s Exhibit 1457 
and subsequent to February 14th, 1893, and would have 
resulted in a corresponding liability on that date, thus re- 
ducing the funds applicable to capital expenditures. The 
result would have been exactly the same. The amounts 
appearing on the table of sources from which expendi- 
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tures were made, under the head of “sales of real es- 
tate” $15,500 and $111,013.63 are shown as additions 
to the conversion fund, and, as stated by the plaintiff, 
were received from the sale of two parcels of real 
estate, viz., a parcel on High Street and a parcel 
on Sands Street. The latter was sold for $150,000, 
and the difference between the cost price of 
same, viz., $111,013.63 and the amount of $150,000 
received therefor, together with interest on the pur- 
chase price $10,458.26, were credited to the defendant’s 
surplus account, as was also $1,000 of the amount re- 
ceived for the High Street property. The amounts 
withdrawn from the capital account of the defendant 
company by the sales of the Sands Street and High 
Street properties were replaced by expenditures for 
conversion by the defendant, and in August, 1894, 
the date of the accounting between the two 
companies, these and all other capital expenditures 
of the defendant were considered and settled, as shown 
under Point IX. of this Brief. 

On this schedule the defendant does not admit that 
the note of $308,340.35 given by the Brooklyn Heights 
Railroad Company and subsequently paid by it is an ad- 
dition to the construction fund as is stated by the plaint- 
iff on page 242 of its Brief. The defendant shows this 
amount as having been received in explanation of its 
having disbursed such a sum which the plaintiff repaid. 
The statement that subsequent to February 14th, 1893, 
the defendant paid its stockholders dividends of 
$840,000 in excess of rents received from the plaintiff, is 
untrue; as a matter of fact, the defendant paid to its 
stockholders from its surplus earnings a regular quar- 
terly dividend of $180,000 on July Ist, 1893, 
together with $60,000 received from the plaintiff as 
rental for 25 days from Juve 6th to June 30th, 1893 ; 
and one extra dividend of $240,000 from its surplus, 
during the period covered by this exhibit, viz., in 
March, 1894. 

The tabulation appearing on page 243 of plaintiff's 
brief showing “‘ amount unexpended $1,006,224.66” is 
merely a restatement in one of many forms adopted by 
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the plaintiff that the journal entries (shown in this 
tabulation to amount to $721,198.33) and the premiums 
on bonds are items that the plaintiff objects to as 
proper credits to the defendant. The statement of the 
plaintiff that “the discussion of defendant’s Exhibit 
“1467, Brief page 247, shows that 1457 does not 
“pretend to coincide with defendant’s bill of partic- 
“ulars” is incorrect and misleading inasmuch as 
defendant’s Exhibit 1467 shows an exact explanation in 
proof of the fact that defendant’s Exhibit 1457 does 
coincide with defendant’s bill of particulars. 


Defendant’s Exhibit 1458. 


This is a statement taken from the books of the 
defendant and was introduced in evidence to show all 
of the defendant’s transactions from February 14th, 
1893, to July Ist, 1895, exclusive of those covered by 
defendant’s Exhibit 1457. The details of the net decrease 
of $58,291.79 in the defendant’s surplus between those 
dates, and all the transactions stated therein, are 
taken from the books of the defendant, and, as above 
stated, together with the items taken from the books 
of the defendant appearing in defendant's Exhibit 1457, 
comprise all of the transactions of the defendant 
between February 14th, 1893, and July Ist, 1895, as 
they appear on the books of account of the defendant 
in which they were entered in the usual course of 
business at the time they occurred. 


The items of $24,000 00 fares of construction em- 

ployees ; 

137,797 03 transferred from operation 
accounts ; 

221,903 50 premiums on bonds ; 

41,655 41 interest on defendant’s sur- 
plus ; 

16,546 16 interest on note of the 
plaintiff for $308,340.35 ; 

27,619 67 interest on construction 
loans ; 


st 
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The items of $20,644 14 interest on construction 
loans ; 

90,000 00 part of a dividend, equiva- 

lent to money borrowed 

for conversion purposes, 


have all been treated in detail in Point VI. on pages 
34-51 of this Brief. 

The item of $11,474.40, charged by defendant to its 
surplus account, is stated by plaintiff, on page 245 of 
its Brief, as due to a discovery by the defendant in 
June 1895 that an attempted forced balance by the 
defendant in February and March, 1894, in its supply 
account, left the capital account over-credited in this 
amount, and that by this entry the defendant at- 
tempted to rectify the forced balance theretofore made 
to that extent. This is a baseless statement unen- 
titled to the slightest claim to credence, as this item 
of $11,474.40 bears no relation whatever to the supply 
account, and was practically a contribution on the 
part of the defendant from its surplus after its ac- 
counts were adjusted in August, 1894, and its capital 
accounts balanced, of this amount of expenditures not 
reimbursed to it by the Disbursing Committee under 
the tripartite agreement ; and is so described in the 
entry on defendant’s books (see defendant’s Journal, 
defendant’s Exhibit 1404, pp. 27, 28). 


Defendant’s Exhibit 1462 


Is a statement showing advances made by the defend- 
ant to the plaintiff after June 6th, 1893, a correspond- 
ing credit for each item of which appears on the books 
of the plaintiff as a credit to the defendant in its 
Brooklyn City Railroad Construction account. 


Defendant’s Exhibit 1465. 


This is a statement of the total charges to certain 
of the operating accounts of the defendant during the 
year commencing July Ist, 1892, and of the propor- 
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tions of such charges amounting to $137,797.33 trans- 
ferred by journal entries to the conversion accounts 
referred to and explained on pages 34-51 of this Brief. 
It is not “a statement of the total operating 
charges of the defendant during the year commencing 
July Ist, 1892,” but only, as above stated, of the total 
charges to certain of the operating accounts from 
which transfers were made to the conversion accounts. 


Defendant’s Exhibit 1466. 


This, as stated by the plaintiff, is a re-statement of a 
part of defendant’s Exhibit 1457, for the purpose of 
showing the details of the amounts comprising the total 
of the construction pay rolls of the plaintiff, advanced 
to the plaintiff by the defendant, separately from the 
other advances to the plaintiff by the defendant after 
June 6th, 1893, also charged to its conversion accounts ; 
and, as stated by the plaintiff, the sum of these two is 
the same as the total appearing under the heading of 
‘« Disbursements ” on defendant’s Exhibit 1457. 


Defendant’s Exhibit 1468. 


_ This is a statement of the cash expenditures of the 
defendant for conversion after February 14th, 1893, 
exclusive of all journal entries covering expenditures 
by the defendant prior to that date. 


Defendant’s Exhibit 1470. 


The purpose of this statement, taken from the books 
of the plaintiff, is to show that the $2,237,987.35 
eredited to ‘ Brooklyn Rapid Transit Company equity 
Brooklyn City Construction Account”  (defend- 
ant’s Exhibit ae ) under date of January 
Ist, 1896, covered and included the total net charges 
on the plaintiff's books to its Brooklyn City Rail- 
road Construction account up to the same date, 
namely, January Ist, 1896. The statement on page 
247 of plaintiff's Brief that “if the debt of the defend- 
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“ant had been owned by Brooklyn Rapid Transit Com- 
“pany the entire account would have been balanced and 
‘taken off plaintiff's books as plaintiff could have had 
“no further concern with it” is incorrect and has no 
force inasmuch as the plaintiff company must of neces- 
sity keep an account containing defendant's expend- 
itures for additions and improvements made to de- 
fendant’s railroads during the continuance of the lease, 
for the purpose of measuring the amount the defend- 
ant may have to pay to the plaintiff for the cost of 
such additions and improvements to its property at 
the expiration or sooner termination of the lease in ac- 
cordance with Article X. of the lease, and was specific- 
ally required to do so by the agreement of March 24th, 
1896 (page 158 of defendant’s Trial Brief). 


Defendant’s Exhibit 1467. 


Is a statement explanatory of the difference between 
the defendant’s bill of particulars, which includes all 
of the expenditures of the defendant on account of 
conversion without reference to the sources from which 
they were made, and defendant’s Exhibit 1457 which 
shows all of these sources and expenditures therefrom. 

The defendant’s bill of particulars contains the 
gross expenditures und advances by the defendant in 
connection with the conversion of its railroads. It is 
not conceded by the defendant that the item of 
$350,000 shown on schedule F of its bill of particulars 
was nota payment by it for construction purposes, 
but the defendant concedes, and has always admitted, 
that this amount was advanced to the plaintiff to en- 
able it to discharge its construction obligations for 
which the plaintiff gave, jointly with the Long Island 
Traction Company, two notes, one for $250,000 and 
one for $100,000 which were afterwards paid to the 
defendant. The last two items on exhibit E of de- 
fendant’s bill of particulars amounting to $25,548.11 
were not erroneously included in its bill of particulars, 
but were sums received from the sale of real estate and 


58 


paid over to the plaintiff in 1897 for conversion pur- 
poses. Defendant’s Exhibit 1457 does not show that 
the correcting entry of $3,000 on exhibit A of its bill of 
particulars, should be taken out. This amount was de- 
ducted from the interest account on defendant’s books 
when it should have been added, and the amount of 
defendant’s expenditures on account of conversion are 
therefore actually $3,000 in excess of the amount ap- 
pearing on defendant’s books and in defendant’s Ex- 
hibit 1457. The amount of $41,349.95, operating and 
other charges of the defendant, paid by plaintiff out of 
advances to it by the defendant after June 6th, 1893, 
were credited to the plaintiff on defendant’s books, 
and this credit does not appear on defendant’s bill of 
particulars, because defendant's bill of particulars con- 
tains the details of its expenditures only; defend- 
ant’s bill of particulars does not show expenditures 
by the plaintiff. The difference, $1,182.89, between 
plaintiffs claim for credit of $42,532.84 on this item, 
and the amount of $41,349.95 credited to the plaintiff 
on the books of the defendant is not credited to the 
plaintiff on defendant’s books, nor is it conceded by 
the defendant that it should be so credited. 'Theitems 
ageregating $24,236.81 referred to on page 248 of 
plaintiff's Brief and the items referred to in the three 
closiig paragraphs on page 249 of plaintiff’s Brief, all 
appear on the books of the defendant as shown in 
Exhibit 1457, and do not affect the net amount ex- 
pended by the defendant or the gross amount appear- 
ing on its bill of particulars. The statements on 
pages 248 and 249 of plaintiff's Brief relating to the 
correcting entry of $10,000 in connection with the 
mortgage on Grand View Hotel property, effect no 
change in the net expenditures of the defendant, as, if 
the accounts receivable should have been $10,000 less 
and the real estate account $10,000 greater than ap- 
peared on February 14th, 1893, the defendant would 
have had $10,000 less to expend, and assets in the 
amount of $10,000 less with which to defray such ex~ 
penditures. 
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VIilI. 


The contention at page 173 of plaintiff's 
brief that the tripartite agreement is not 
binding because of the fact that certain of 
the directors and officers of the plaintiff 
company were stockholders inthe defend- 
ant company, is untenable. 


(a) The plaintiff's contention is based entirely upon 
the fact that certain directors and officers of the plaint- 
iff were owners of the stock of the defendant Company 
and that such ownership rendered the tripartite 
agreement voidable at the election of plaintiff. In 
support of this contention numerous authorities are 
cited in Appendix B, annexed to plaintff’s Brief, to 
the effect that directors of a corporation cannot legally 
and lawfully represent it in the making of contracts or 
in the creating of obligations in which they have a 
personal and individual interest. Such was the char- 
‘ acter of the cases of Munson vs. Railroad Co., 103 
N. Y., 72, Butts vs. Wood, 37 N. Y., 318, and the other 
eases cited. 
| The rule as to contracts made between two corpo- 
rations the directors of one of which are stockholders 
in the other is, as stated by Mr. Cook in his work on 
Corporations, that the contract may be treated as 
voidable “ if there is actual fraud, of if there has been 
undue advantage taken, or an unconscionable bargain 
made.” 


r 


Cook on Corporations, Vol. 2, § 622. 

All the cases cited by the plaintiff’s counsel are cases 
in furtherance of the well-known rule in equity pre- 
venting a fidue ary from dealing with himself, and none 
of them applies to the case of a director carrying on 
in his official capacity any kind of a transaction with 
another corporation in which he happens to be a stock- 


holder. 
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In the case of Suge vs. Culver (147 N. Y., 241), it will 
be seen that the Court of Appeals is utterly oblivious to 
any such doctrineas that advocated by the plaintiff's coun- 
sel. In the Sage case, among other indicia of fraud, the 
defendants, acting as controlling directors of the Pros- 
pect Park and Coney Island Railroad Company, had 
leased to that corporation another railroad running 
from its terminal to the West End of Coney Island at 
an exorbitant and unconscionable rental, they being the 
owners of the latter railroad. The plaintiffs counsel 
in that case, now the counsel for defendant in this 
case, insisted that this fact, together with other incul- 
patory circumstances alleged in the complaint, was 
sufficient to call upon the defendants for an explana- 
tion under the equitable rule that a_ trustee 
spotted with fraud must make a clean breast. 
Neither the counsel nor the Court supposed 
that a lease of a railroad of one to another 
corporation at an exorbitant rental, where effectu- 
ated by common directors, was in itself wdtra vires 
and void, which would have been the case had the 
doctrine invoked by the plaintiff been soundlaw. The 
only contention was that the complaint stated inculpa- 
tory facts sufficient to put the defendants to their ex- 
planation, and thus have an investigation and adjudi- 
cation as to the transactions in question. ‘To this 
contention the Court of Appeals, somewhat hesitat- 
ingly, lent its approbation ; but nobody asserted that 
a lease thus made between two corporations was in 
itself invalid. On the contrary, says the Court, by 
O’Brizn, J., at page 247 : 


“ When it can fairly be gathered from all the 
allegations of a complaint that the officers and 
directors of a corporation have made use of rela- 
tions of trust and confidence in order to secure 
or promote some selfish interest, enough is then 
averred to set a court of equity in motion and 
to require an answer from the defendants in re- 
gard to the facts. When it appears that the trus- 
tee or officer has violated the moral obligation to 
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refrain from placing himself in relations which 
ordinarily produce a conflict between self-interest 
and integrity, there is in equity a presumption 
against the transaction, which he is required to 
explain (Cowee v. Cornell, 75 N. Y., 100; Crowe 
v. Ballard, 1 Vesey, 221, note 2; Gibson v. Jeyes, 
6 id., 278. Michoud v. Girod, 4 How. (U. 8.), 553 ; 
Butts v. Wood, 37 N. Y., 317; Ogden v. Murray, 
39 id., 207 ; Gardner v. Ogden, 22 zd., 332).” 


_ All of the plaintiff's cases are those where the di- 
rector was dealing with himself in his individual 
capacity and this fact radically differentiates them 
from the present case. 

None of the directors of the plaintiff company is 
shown to have any direct or personal interest in the 
subject matter of the tripartite agreement. The pur- 
pose and object of that agreement, as indicated by its 
terms, was to provide for and secure a loan from the 
defendant company to the plaintiff company in the 
sum of $1,375,000, so as to enable the plaintiff to meet 
its financial obligations and to save it from bank- 
ruptcy. In this loan neither of the directors of the 
plaintiff, as stockholders of the defendant company 
could possibly have any interest adverse to the 
plaintiff. 

(6) Assuming, for the sake of the argument, that the 
tripartite agreement was voidable, it could neverthe- 
less be ratified by the stockholders. This power of 
ratification exists even in cases where the directors 
authorizing the contract have a personal direct and in- 
dividual interest in the contract. 

Judge THompson says (3 Thomp. Corp. Sec. 4064) : 


“ On a principle which runs through this whole 
chapter, such contracts (i.e, between a director 
personally and his company) are valid when made 
by unanimous consent, that is, when all the mem- 
bers of the corporation consent to it.” 


eal 
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Clark & Marshall say (Vol. 3, Sec. 764) : 


“Tf it (the contract between the officers and cor- 
poration) is consented to or ratified, with full 
knowledge of the facts, it is finally and absolutely 
binding, and neither the corporation nor individ- 
ual stockholders can afterwards sue to set it aside, 
or otherwise attack its validity.” 


/ Welch vs. Imp. & Tr. Nat. Bh., 122 N. Y., 177, is a 
case precisely in point. A transaction between the 
President of a corporation and the corporation was 
assented to by all of the stockholders. This was held 
binding, Fouuerr, Ch. J., saying (p. 189) : 


“ It is a general rule that a director, trustee or 
an executive officer of a corporation is without 
power to bind it or its shareholders by a contract 
authorized by or entered into with himself for his 
individual benetit. But if the contract so entered 
into is in all respects just as between the parties, 
and all of the shareholders and directors or trus- 
tees are competent. to assent, and with full knowl- 
edge of the terms of the contract, do assent and 
direct that it be made, it is binding on the corpo- 
ration and cannot be avoided by its shareholders 
or by persons who subsequently become -its cred- 
itors.” 


BOTAN: Va Lae We. Te CO aN ZOMIN SV 
263, is to the same offect. There the Court said 
(being a ground of decision), at page 2738 : 


‘“ We may concede that the contract was void- 
able, as a scheme concocted by the directors for 
sharing in the profits of construction; but the 
difficulty is that all the members of the corpora- 
tion were assenting to it. There was, therefore, 
in fact no fraud practiced upon the company.” 


The tripartite agreement in its very inception was 
assented to by all the stockholders of the Heights 
Company. 
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It is admitted that at the date of the tripartite 
agreement the Long Island Traction Company, one of 
the parties to the agreement, was the owner of the en- 
tire capital stock of the plaintiff company (Minutes, 
p. 7483). The Long Island Traction Company was 
also one of the makers of the notes mentioned and re- 
ferred to in the agreement, namely, of $308,340.35 
(defendant’s Exhibit 55, Minutes, p. 3045), $250,000 (de- 
fendant’s Exhibit 54, Minutes, p. 3041) and $100,000 
(defendant’s Exhibit 53, Minutes, p. 8038), the former 
being given to repay defendant’s advances, and the 
two latter to provide the plaintiff with funds to pay the 


direct obligations of the defendant on account of con- 


version prior to June 6th, 1893. 
(c) Even if it be assumed that the tripartite agree- 


ment was voidable at the election of the plaintiff, the 
plaintiff has never so elected and is not at liberty to 
avoid the agreement at this late date, as the rule is 
elemental that a corporation to exercise such a right 
must proceed with promptness and diligence. 


Barr vs NGL Be We RA. Co. 125 
INS Veto 200; 


In this case it is said (p. 277) : 


“The right, however, to invoke the equitable 
interference of the courts depends upon the cir- 
cumstances of the case, and aid will be denied 
where, in a case like the present one, the contract 
has been executed, unless the party claiming to 
be injured acts diligently, in asserting a right to 
rescind, and honestly, by yielding up what came 
to it and continues to be held and enjoyed under 
the contract.” 


Cont. Ins. Co. vs. N.Y. & H. R. R. Co., 
187 N.Y., 225, at p. 238. 
U.S. Steel Corp. vs. Hodge, 64 N. J. Eq., 813. 
dake Transp. Co. vs. Beatty, 12 App. Cas., 
89. 


See, also, 
Jesup vs. Lil. Cent. R. Oo., 43 Fed. Rep., 
403 (digested, supra, 17-19). 


Sem 4 


\ 
\ 
\ 
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(d) The tripartite agreement has been fully per- 
formed so far as it is capable of being performed, and 
the plaintiff having received the full benefit and ad- 
vantage of the agreement, is estopped from question- 


\ ing its validity. 


| 


Whitney Arms Co. vs. Barlow ef al., 63 N. 
Y., 62-70, and cases cited. 

Bath G. iL. Co: vs. Claity, I51-N. Ys 24231 

ee et seq. 


~ 
a 


(e) In conclusion, it is confidently submitted that 
the validity of the tripartite agreement or the right of 
the plaintiff to avoid it is not involved in any issue in 
this action. The defendant is not seeking to enforce 
any provision of that agreement. 

The tripartite agreement has long since been exe- 
cuted so far as the defendant is concerned. The note 
for $308,340.35 referred to in the agreement was given 
and has been paid. The advance of $350,000 to the 
plaintiff by the defendant was made, and the notes for 
$250,000 and $100,000 executed by the Heights and 
Traction Companies for which such advances were 
given have been paid. 

The tripartite agreement 1s only invoked by the de- 
fendant as a piece of evidence to establish defendant’s 
claim that there was an accounting and an accord and 
satisfaction. Whether the agreement was voidable or 
not, the admissions contained in it and the inferences 
to be drawn from those admissions have full force and 
effect. Indeed, the agreement was long since at an 
end. This resulted from the decree in foreclosure of 
the mortgage securing the collateral trust notes, which 
decree was made on October 11th, 1895 (defendant’s 
Exhibit 59). After that date it was impossible for 
the plaintiff to furnish the security required by the 
tripartite agreement for any further advances by the 
defendant. 

We have then in the tripartite agreement under the 
evidence in this case an agreement assented to in its 
inception by every stockholder of the plaintiff com- 
pany, the notes given under that agreement executed 
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by the owner of every share of stock in the plaintiff 
company as well as by the plaintiff, and in addition the 
agreement fully performed, as far as performance is 
possible, certainly sufficiently so to render effectual 
the admissions and inferences to be derived from the 
agreement as evidence in this action. 


IX. 


The claim of the plaintiff under its Point 
V. that if the $3,000,000 of stock and $3,- 
000,000 of bonds mentioned in Article V. 
of the lease are to be regarded as securities 
on hand on June 6, 1893, then the de- 
fendant would be indebted to the plaintiff 
in the sum of $2,941,502.89, is absurd. 


The statement of ‘‘ Moneys, Credits and Securities 
on hand June 6th, 1893” on page 54 of the plaintiffs 
Brief in support of this ridiculous claim adds to the par 
of the bonds the amount of premiums received thereon 
$221,903.50 which premiums by the terms of the lease 
(Article V.) are specifically excluded from conversion 
funds ; and adds to the par of the stock $1,875,000 by 
way of premium at 624 per cent., which the defendant 
did not and could not receive, as the stock, under the 
terms of the lease (Article V.) was to be disposed of at 
par, and was disposed of at par to the stockholders of 
the defendant. 

Another extraordinary feature of the above table 
of moneys, credits and securities on hand on June 
6th, 1893, is the item “ Received from plaintiff 
$324,476.81,” being the amount of the note for $308,- 
340.35, together with interest $16,136.46 on same to 
date of payment, which note was not given by the 
plaintiff to the defendant until August 15th, 1894, and 
which, together with interest, was not paid by the 
plaintiff until 1895. 
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It is not believed that further comment upon this 
extraordinary and fantastic statement is necessary or 
would be profitable. 

A coxrect statement of moneys, credits, and securi- 
ties of the defendant on hand on June 6th, 1893, and 
the obligations of the defendant to be paid therefrom 
is as follows: 


Moneys, Credits and Securities June 6th, 1893. 


MOM CYS x aeracs co geieceneeiieace datiisslecieitrcasecwewecuctel cee sideaisesione $294,888.82 
CLOGS ieacaconcent levcstec Gen annsrbase cena n Ressiienseumeencelets eSpeinde 180,093.47 
Securities : 


Unissued capital stock ......... ... $3,000,000 
Unissued bonds..... .....0....08. -. 8,000,000 











——-—-  6,000,000.00 
Motaly. pitascsscsesceescatessecsisacen $6,474,981.79 
as shown in detail on schedule B. of 
defendant’s bill of particulars (plaint- 
ifs Exhibit 1448). 
Defendant’s Obligations June 6th, 1898. 
Construction loans outstanding ...... .. $600,000.00 
Construction and operating Jiabilities 
Kero) tb s(s bere nrcacconmeemecocsaes ad at 860,720.20 
Outstanding Passenger 
QUICESOUE, Gonsrooaos cacn concen SS OOOSO) 
Palmetto Street Sewer 
ConstRuciO lene. scsmeocses 187.50 
Bills later not allowed by 
Disbursing Committee... 11,474.40 
— $13,661.90 
Tas Sicdrasaanson oncodcondcoonconvacncanosace — LEDS eK0) 
Li Mohit asoose, Sachadteceuosmonasadanneomaadsesuoapascooaedacad 2,524,425.90 





as shown on pp. 7495, 7496 of the Minutes. 


Balance to be expended by defendant after June 6th, 
SOS csesncssscekere selventacdscscenetiescserescosresecsee(isae session $3,950,555.89 


67 


The plaintiff admits, on page 54 of its Brief, ad- 
vances to it by the defendant, after June 6th, 1893, of 
$4,548,820.60, a sum largely in excess of the above 
balance. 


X. 


The lease became a binding instrument 
upon its execution and approval by the 
stockholders on February 14 and 15, 1893, 
and there is no force in plaintiff’s con- 
tention that it was not binding until 
June 6, 1893, the date plaintiff entered 
into possesion. 


It is conceded by the plaintiff that the lease was ex- 
ecuted and acknowledged by the parties thereto on 
February 14, 1893, and that it was approved by the 
owners of more than two-thirds of the stock of each 
of the parties thereto as early as the 15th day of Feb- 
ruary, 1893 (plaintiffs Brief, pp. 4, 5). 

By Article I. of the lease, the railroads of the de- 
fendant are leased to the plaintiff ; 

By Article XIV. of the lease it is provided as fol- 
lows: 


“The lessee hereby leases and hires from the 
“lessor, the said railroad and railroads, fran- 
“* chises, rights, privileges, easements, real estate 
“and property hereinbefore mentioned, described 
“and demised for and during said term of 999 
“years from the date this lease takes effect, and 
“upon the terms and conditions in this lease ex- 
‘‘ pressed, and agrees to pay to the lessor therefor 
“an annual rental, which rental shall be at the 
“rate of ten per cent. net per annum upon the 
“capital stock of the lessor from time to time 
“ outstanding not in excess of twelve million 
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“ dollars ($12,000,000) ; and also agrees to pay to 
“the lessor during the said term as additional 
“rental the interest on the bonded indebtedness 
“of the lessor upon bonds issued or assumed by 
“it at any time outstanding not in excess of six 
“million nine hundred twenty-five thousand 
“dollars ($6,925,000) and to make such pay- 
“ments as follows * * * For all of the afore- 
“said payments well and truly to be made during 
“the term by this lease demised the said lessee 
“hereby binds itself and its successor or suc- 
‘““ cessors firmly by these presents.” 


Article XX XV. of the lease provides as follows : 


“The lessee further covenants and agrees to de- 
‘ posit or cause to be deposited in the Brooklyn 
“Trust Company or such company or companies 
“as trustee, as may be designated by the lessor 
“on the date of the delivery of this lease and prior 
“ to the date of delivery of possession thereunder 
“the sum of four million dollars ($4,000,000) as 
“ a guarantee and security for the performance by 
“it of each and every covenant contained in this 
“ lease on its part to be kept and performed.” 


The provisions of Article XLV. and the other pro- 
visions relied upon by the plaintiff all relate to the 
date at which the plaintiff will be entitled to posses- 
sion of the demised premises. 

The deposit of the guarantee fund was not a condi- 
tion precedent to the existence of the lease, but a con- 
dition precedent to the right of the plaintiff to enter 
into the demised premises. 

It was entirely competent for the defendant on the 
16th day of February, 1893, after the lease was exe- 
cuted and acknowledged and approved by the stock- 
holders of both parties to have deposited the $4,000,- 
000 with the Brooklyn Trust Company in compliance 
with its covenant contained in Article XXXY. of the 
lease, endorsed the certificate of such deposit upon the 
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lease and offered to agree to any reasonable condition of 
the lessor as to the delivery of the lease, and demanded 
its delivery and immediate possession of the demised 
property. Such delivery and possession could have 
been enforced by the plaintiff but for the Markey in- 
junction. 

There is no force, therefore, in the contention of 
plaintiff's counsel made upon the argument and re- 
peated in their brief, that the lease was a mere option. 

The proposition of the plaintiff’s counsel, that the 
express covenant in Article XXXV., that the plaintiff 
would deposit the $4,000,000, was a mere option, is a 
contention and proposition of a character which re- 
quires neither argument nor authority for its refuta- 
tion. Such contention, however, even if valid is of 
little importance as respects the rights and obligations 
of the parties under the lease, in face of the acknowl- 
edged and admitted fact that the deposit of the 
$4,000,000 was made and that the plaintiff is now in 
possession of the demised premises. 


XI. 


The contention of the plaintiff that this 
isan action for damages for a breach of 
defendant’s covenant as contained in Arti- 
cle V. of the lease is untenable. 


The action is based upon Article V. of the lease and 
the allegations in the complaint are to the effect, that 
by that article the defendant was to expend $6,000,000 
in payment of the cost of converting the railroads, 
being the proceeds of the stock and bonds at par, and 
that the defendant has only expended $4,000,000 ; that 
plaintiff has expended out of its own funds $2,000,000 
in payment of such cost, which sum the defendant has 


70 


not paid and that the defendant is justly indebted to 
the plaintiff in said sum of $2,000,000 (Complaint, Par. 
Ve VeVi) 

These allegations of the complaint clearly char- 
acterize the action as one in affirmance of Article V. 
of the lease and for its enforcement and in no sense 
an action for damages for breach of the covenant con- 
tained in that article. Indeed, the word “ damages ” 
nowhere occurs in the complaint. 

The allegation with respect to the obligation of the 
defendant is always to the effect that upon the cove- 
nant contained in Article V. of the lease the defendant 
is indebted to the plaintiff in the sum of $2,000,000 
not by way of damages, but by virtue of its covenant 
to expend $6,000,000 in the cost of conversion. 

The object of the plaintiff in its endeavor to convert 
this action on the covenant into an action for damages 
is apparent. 

The plaintiff, having alleged, that the moneys sought 
to be recovered and for which the defendant was 
claimed to be indebted were expended out of its own 
funds, hopes by converting the action into one for 
damages, if possible, to avoid the effect of Article XXI. 
where it covenants that it will not expend any money 
out of its own funds until after the unissued stock and 
bonds of the lessor shall have been issued and the 
proceeds realized from them shall have been expended 
as in the lease provided ; as any expenditure made by 
the plaintiff out of its own funds was, by Article X. of 
the lease, payable only in the event of the expiration 
or other termination of the lease, a contingency which 
has not yet happened. 

Plaintiff’s counsel recognize to the full the force of 
this contention at pages 210-211, of their Brief, where 
they state: 


“Tt does not seem possible to construe the pro- 
‘“‘ visions of this lease so as to embrace within the 
“phrase moneys advanced ‘out of its own 
“¢funds’ any other sums of money than such 
“sums as it advanced after the defendant had 
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‘“‘ made application of all of the moneys which it 
“had agreed to advance from whatever source 
‘‘such moneys were to come. So careful was the 
“defendant in this respect in formulating the 
‘‘ provisions of the lease that it placed a prohibi- 
“tion upon the plaintiff from applying its own 
“funds for any of the purposes of conversion, 
“ extension, etc., until all the moneys which the 
“ defendant was obliged to furnish had been ap- 
“‘ plied, or unless it gave its express consent, in 
“ writing, thereto. 

“There is no provision in any of the clanses of 
“ the lease that imposes an obligation upon the 
“ defendant to advance any money before an ob- 
“‘ ligation had been incurred for the purposes for 
“which the money was to be furnished, and 
“it is evident that the parties intended that 
“the obligation should be first incurred by 
“the affirmative act of the plaintiff and 
“should be thereafter discharged by the applica- 
‘* tion of moneys furnished by the defendart. In 
“the course of this process, as we have before 
“ observed, the method adopted was for the plaint- 
“iff to incur the obligation and discharge the same 
“and make requisition upon the defendant for the 
* money te reimburse it.”’ 


The plaintiff's construction of the lease is in com- 
plete accord with its provisions in so far as they state 
that it places “ a prohibition upon the plaintiff from 
“ applying its own funds for any of the purposes of 
“ conversion until all the moneys which the defendant 
‘* was obliged to furnish had been applied.” Such was 
the effect and intended to be the effect of Article X XI. 
of the lease, which prohibits expenditures out of 
plaintiff's own funds until after the proceeds of the 
stock and bonds shall have been exhausted. The re- 
payment of expenditures out of plaintiff's own funds is 
provided for by Article X. of the lease, and such ex- 
penditures are made payable “ at the expiration or 
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‘** sooner termination of the lease,” an event which has 
not yet happened. 

Plaintiff's counsel were not correct in the statement 
above quoted that the practice was for the plaintiff to 
incur obligations, discharge them, and then seek reim- 
bursement from the defendant. The practice was for 
the defendant to make advances to the plaintiff on 
account of conversion and, at stated intervals, as rep- 
resented on Plainuff’s Exhibits 2 and 4, the plaintiff 
accounted to the defendant for expenditures out of 
those advances. The financial condition of the plaint- 
iff, as disclosed by the evidence, was such that without 
these advances by the defendant it could not have 
carried on the work of conversion. 

We have already pointed out by the admission of 
the plaintiff in his report to the Board of Railroad 
Commissioners of the State of New York (Defendant's 
Exhibits 1447 and 1448) that the moneys sought to be 
recovered in this action on account of conversion were 
payable at the termination of the lease. These reports 
and the statement that they were so payable are veri- 
fied by the affidavit of the officers of the plaintiff Com- 
pany. 


XII. 


In the detailed discussion of the owner- 
ship of the claim in this action (plaint- 
iff’s Brief, pp. 202-148) there occurs im- 
portant omissions to evidence and to un- 
disputed facts. 


We have discussed this question of ownership under 
Point XII. of our Trial Brief (pp. 148-176), and 
shall content ourselves in this reply to calling the at- 
tention of the Referee to the evidence and facts omit- 
ted by the plaintiff's counsel, as above stated. 
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On page 229 of plaintiff's Brief, relative to the 
agreement of March 24th, 1896, Article V. of which 
recognizes the ownership of the Brooklyn Rapid Tran- 
sit Company in the $2,237,897.35, the total claimed 
expenditure by the plaintiff on account of conversion 
up to January Ist, 1896, it is stated as follows : 


“This was considered an indebtedness of the 
Heights Company upon which it was to pay in- 
terest at five per cent. during the duration of the 
lease. Such an arrangement excludes the theory 
that title to the sum of money passed to the ° 
Rapid Transit Company thereunder.” 


This statement ignores entirely the provision of 
Article V. (Minutes, p. 7273) of that agreement which 
requires that the plaintiff Company shall “ by proper 
entry on its books of account recognize the ownership 
of the Transit Company in said construction account ”, 
and also ignores the fact that such entry was made, as 
appears by defendant’s Exhibit (Minutes, pp. 7275- 
7278), and further omits any reference to the still more 
important fact, that the agreement of March 24th, 
1896, while providing for the payment of interest, 7e- 
leases the plaintiff Company from the payment of the 
principal sum of $2,237,897.35 (Minutes, p. 7271). 

The argument of plaintiff's counsel on the question 
of the ownership of the claim, also omits to call the 
attention of the Referee to the important fact that 
subsequent to 1896 the Heights Company again and 
again reported to the Board of Railroad Commissioners 
of the State of New York that the Brooklyn Rapid 
Transit Company’s “equity” in the Brooklyn City 
Construction Account was payable at the termination of 
the lease, which account included the expenditures for 
conversion by the lleights Company, which form the 
basis of this action (defendant’s Exhibits 1447, 1448). 

Thus, in 1897 the plaintiff's report to the Board of 
Railroad Commissioners was as follows : 

‘Brooklyn Rapid Transit Co.’s equity in B’klyn 
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“ City R. R. Constrnetion Account, payable by B. C. 
“R. R. Co. at termination of lease.” 

The word “equity” is used owing to the fact, that 
the Brooklyn Rapid Transit Company had sold and 
transferred the account in its mortgage dated October 
Ist, 1895, to the Central Trust Company, as Trustee, 
to secure the issue of $7,000,000 of bonds (defendant’s 
Exhibit 1446). 

The argument of plaintiff's counsel also omits refer- 
erence to the important fact that the Brooklyn Rapid 
Transit Company in its application to the New York 
Stock Exchange to list the bonds, described the 
Brooklyn City Construction Account as its property 
and included it among its assets (defendant’s Exhibit 
1454). 

The argument of plaintifi’s counsel also omits any 
reference to the important evidence of Mr. Yorsdick, 
the accountant, that the sum of $2,237,897.85 men- 
tioned in the agreement of March 24th, 1896, between 
the plaintiff and the Brooklyn Rapid Transit Company, 
includes the note of $308,340.35, and also the debit 
balance of June 30th, 1894, of $1,059,543.34 (Minutes, 
pp. 7895-7398, and defendant’s Exhibit 1470). 

Upon the trial the defendant introduced in evidence 
from the plaintiff's books the following accounts : 


“ Brooklyn City Railroad Construction.” 
(defendant’s Exhibits 1485, 1486 and 1488.) 


“ Brooklyn City Railroad Construction Supply 
Suspense.”’ 


(defendant’s Exhibit L¢t/, - 


“ New York and Brooklyn Bridge Line Con- 
struction.” 
(defendant’s Exhibits 1487 and 1489). 


“ Brooklyn Rapid Transit Company, equity 
Brooklyn City Railroad Construction pee 
(defendant’s Exhibits (7) and 14-Yo 

t 
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The defendant also introduced in evidence from the 
books of the Brooklyn Rapid Transit Company an ac- 
count designated as follows : 

“ Brooklyn City Railroad Construction.” 
(defendant’s Exhibit 1490). 


The evidence of Mr. Forsdick, the accountant, estab- 
lishes the exact correspondence at certain dates in 
amount between the Brooklyn City Railroad Construe- 
tion account on the Heights Company’s books, and the 
Brooklyn Rapid Transit Company’s equity in that 
account shown on the Heights Company’s books. 

Minutes, pp. 73875-7379 and 7383-7384. 


The argument upon the question of ownership in 
plaintiff's Brief ignores this important evidence. 

At page 237 of plaintiffs Brief, upon the question of 
ownership, it is suggested that the disclaimer of owner- 
ship by the resolution of September 9th, 1908, by the 
Brooklyn Rapid Transit Company, years after the com- 
-mencement of the action, is sufficient to enable the 
plaintiff to recover. Such disclaimer of interest 
in the subject-matter of the action cannot be 
made effectual to make the plaintiff the owner 
of the claim at the date of the commence- 
ment of the action, nor can it divest the 
title of the Central Trust Company, as Trustee under 
the mortgage of October Ist, 1895, in the subject- 
matter of the action. The Central Trust Company 
holds that title for the protection of the bondholders, 
and it is an admitted fact in this case that bonds of 
the par value of $7,000,000 are issued and outstanding 
secured by that mortgage (Minutes, pp. 7263, 7264). 
The Brooklyn Rapid Transit Company being the owner 
of the subject-matter of this action at the date of the 
mortgage to the Central Trust Company, as Trustee, 
that mortgage covering all advances theretofore or 
thereafter made either by the plaintiff Company or the 
Transit Company, cannot, it is submitted, by dis- 
claimer of any interest in the subject-matter of the 
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action, either invest the plaintiff with title to that 
subject-matter at the date of the commencement of 
this action, or divest the Central Trust Company of 
its present title to that subject-matter. 

If the statements made to the State Board of Rail- 
road Commissioners (defendant’s Exhibits 1447, 1448), 
that the amount of the cost of conversion, including 
the expenditures represented by this claim, is payable 
at the termination of the lease, are, as is now con- 
tended by the plaintiff, untrue, the plaintiff was de- 
ceiving the public and the Railroad Commissioners. 

If the report made to the New York Stock Exchange 
by the Brooklyn Rapid Transit Company (defendant’s 
Exhibit 1454), that this same amount is an asset of the 
Brooklyn Rapid Transit Company, is untrue, a deceit 
was practiced upon the Stock Exchange. 

If the repudiation of the ownership of this claim by 
the Brooklyn Rapid Transit Company and the untruth 
of the Reports to the State Board of Railroad Com- 
missioners and the New York Stock Exchange are to 
be sustained, the bondholders of the Brooklyn Rapid 
Transit Company and the investing public have been 
deceived and cheated. 

If the plaintiffs contention that the Brooklyn Rapid 
Transit Company is not the owner of the claim in suit, 
and if the plaintiff's contention that the repudiation 
of that ownership by the Brooklyn Rapid Transit 
Compauy by tbe resolution introduced in evidence by 
the plaintiff is effectual, itis too plain to require ar- 
gument that the security for the bondholders under 
the Brooklyn Rapid Transit Company’s mortgages, as 
represented to the New York Stock Exchange, is de- 
pleted to the amount of this claim. 
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AIX. 


The claim of the plaintiff that it has ex- 
pended out of its own funds for conversion 
purposes the sum of $2,237,897.35 is not 
sustained by the evidence. 


This claim is based upon the total expenditures up 
to January Ist, 1896, which are mentioned in the agree- 
ment between the Brooklyn Heights Railroad and 
Brooklyn Rapid Transit Companies of March 24th, 
1896, as being the amount that was credited to 
the Transit Company on the Heights Company’s 
books on January Ist, 1896. Included in this sum, as 
will appear by reference to the Minutes, pp. 7395-7397, 
is the note for $308,340.35, given to the plaintiff for its 
excess expenditures, also the sum of $59,517.61, the ex- 
penses of the Disbursing Committee, shown on defend- 
ant’s Exhibit 1486 (also Minutes, p. 7370), and also 
the sum of $856,590.57, disbursed by the Disbursing 
Committee on account of conversion (Minutes, pp. 
7488, 7489), making an aggregate of $1,224,448.53, 
which should be deducted from the $2,237,897.35, 
leaving a balance of expenditures by plaintiff of only 
$1,013,448.82. 

It is very clear that the entire expenses of the Dis- 
bursing Committee do not constitute a proper conver- 
sion charge, for the reason that the moneys disbursed 
by that Committee were not exclusively used for con- 
version purposes. 

It is equally clear that the plaintiff cannot make a 
basis of its recovery in this action, the amounts of the 
notes, namely the note for $308,340.85 and the notes 
for $250,000 and $100,000, the proceeds of which last 
mentioned notes were used to pay the direct obliga- 
tions of the defendant. To permit this would be to 
allow the plaintiff to recover back from the defendant 
the amount of an admitted indebtedness, which the 
plaintiff has voluntarily paid under a claim of right. 
This is a result that the law never permits. 
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To permit the sum of $856,590.57 disbursed by the 
Disbursing Committee under the tripartite agreement, 
to be made the basis of recovery in this action, upon 
the ground that such disbursements were conversion 
expenditures by the plaintiff out of its own funds, is to 
ignore absolutely the provision of Article X. of the 
lease, which provides that such expenditures by the 
plaintiff shall only be payable in the event of the ex- 
piration, or other termination, of the lease, an event 
which has not been alleged or shown to have hap- 
pened, and which in fact has not happened. 

This last objection applies to the entire claim in this 
action, which is for the recovery of expenditures made 
out of plaintiffs own funds. 


XIV. 


In the event that the Referee should 
overrule the defense of account stated and 
accord and satisfaction, and should reject 
the construction of the lease adopted by 
the parties in the settlement and adjust- 
ment of the accounts in August, 1894, then 
the defendant insists that it is entitled to 
judgment on its counterclaim in the sum 
of $1,816,355.90, being the cost of conver- 
sion between July 1, 1892, and February 
14, 1893. 


The answer sets up a counter-claim for upwards of 
$2,000,000 for moneys expended by the defendant in 
the conversion of its railroads in excess of the $6,000,- 
000, the proceeds of the stock and bonds (Answer, 
Sub-division Third). 

The Reply of the plaintiff admits a demand by the 
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defendant upon it for this amount (Reply, Paragraph 
VELA) 

The evidence establishes the expenditure by the de- 
fendant of $1,816,356.90 prior to February 14, 1893, in 
payment of the cost of converting the demised rail- 
roads into an electric railroad (Minutes, p. 7466). 

At the date of the lease the work of conversion had 
just begun, see page 3 of plaintiffs Brief, where it 1s 
stated : 


“ The defendant had been prosecuting the work 
“eonverting its railroads from horse to electric 
“ yailroads, for about a year prior to June 6, 1893, 
“and the work of conversion was then scarcely 
‘more than begun.” 


By Article V. of the lease it is provided that the 
proceeds of the stock and bonds “shall be expended 
“by the lessor in payment, at the request of the 
“lessee, from time to time, of the cost of converting 
“ the railroads of the lessor into an electric railroad.” 
Thus, the proceeds of the stock and bonds was de- 
voted by express provision of the lease to the pay- 
ment of the cost of conversion. There is, as before 
stated, no limitation as to the time when that cost 
shall have been incurred, and if it were only applicable 
to cost afterwards incurred it would have been very 
easy to say so by providing that the proceeds of the 
stock and bonds should be applied to the payment of 
the cost of completing thé conversion of the demised 
railroads. 

By Article XXII. of the lease the lessee agrees that 
if the moneys on hand and the proceeds of the stock 
and bonds shall be “ insufficient to pay and discharge 
“the cost of converting the said railroad and railroads 
“ of the lessor into an electric railroad * * * the 
“lessee will forthwith furnish and supply all such 
“sums of moneys, materials and supplies as may be 
“requisite and necessary for that purpose.” It is 
thus apparent that a special fund was provided to de- 
fray the entire cost of conversion of the railroads, and 
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it was part of the consideration of the making of the 
lease that if that fund was not sufficient to pay the 
entire cost, then the lessee would furnish and supply 
all such sums of moneys, materials and supplies as 
was necessary for that purpose. Here, again, had it 
been intended to limit the obligation to the cost of 
completing the conversion of the railroads after the 
date of the lease or after any other date it would have 
been so expressed. 

The defendant therefore, under the plaintiff's cove- 
nant in Article XXJ. of the lease, is entitled to judg- 
ment on its counterclaim for the cost of conversion 
prior to February 14, 1893, its claim having been pre- 
sented to the plaintiff and payment thereof refused. 


XV. 


The charge made by plaintifi’s counsel 
upon the argument and repeated in its 
Brief, that the defendant had by the tri- 
partite agreement and the mortgage fore- 
closure proceedings sought to obtain pos- 
session of the guarantee fund, is unsup- 
ported by any evidence and negatived by 
the facts. 


As early as July, 1894, the plaintiff was in default in 
its rental under the lease, and at the date of the tri- 
partite agreement it was still in default in the sum of 
$112,540.38, and Article Twenty-Fifth of that agreement 
provides for the payment of this amount to the de- 
fendant. 

As early as March, 1894, the plaintiff was on the 
verge of insolvency, and the tripartite agreement was 
the means by which such insolvency was averted and 
the plaintiff financed, and so enabled to perform its 
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covenants under the lease. By the terms of the tri- 
partite agreement defendant agreed to advance to the 
plaintiff $1,375,000, 

In the face of these undisputed facts it is ridiculous 
for the plaintiff to claim, that defendant desired to ter- 
minate the lease and secure to itself the Guarantee 
Fund. Had the defendant entertained such desire it 
would not have been likely to have waived the plaint- 
iff’s default in rental and assisted it to the extent of 
obligating itself to an advance of $1,375,000 to enable 
the plaintiff to meet its obligations to it and others 
and to perform and discharge its covenants under the 
lease. 

Again, it was suggested on the argument that the 
defendant was responsible for the foreclosure proceed- 
ings of the Collateral Trust Mortgage by the Guaranty 
Trust Company. This charge is utterly baseless. The 
uncontradicted evidence is, that the foreclosure pro- 
ceedings resulted from an action brought by certain of 
the collateral trust holders against the Long Island 
Traction Company and the defendant for the appoint- 
ment of a Receiver of the Long Island Traction Com- 
pany (defendant’s Exhibits, 1459, 1460), which action 
resulted in the appointment of Horace J. Morse, as 
Receiver. The commencement of that action was fol- 
lowed by the commencement of an action by the 
Guaranty Trust Company, as Trustee under the col- 
lateral trust mortgage, for the foreclosure of that mort- 
gage, which resulted in the decree of October 11th, 
1895 (defendant’s Exhibit 59). The defendant 
was not @ party to these actions, nor was 
it at the date of the decree of foreclosure 
the holder of collateral trust notes. At that 
date the defendant had transferred the notes and col- 
lateral given to it by the plaintiff and the Long Island 
Traction Company in settlement and adjustment of 
the accounts between the companies, to Flower & Co., 
at the special instance and request of the plaintiff 
(Minutes, p. 3598). The evidence shows that the plaintiff 
was an assenting party to the foreclosure proceedings 
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(Minutes, pp. 3192, 3193), and to the appontment of 
Morse as Receiver (Minutes, pp. 3162, 3163). 

In view of these facts, the charge made that the de- 
fendant was aiding and assisting the foreclosure pro- 
ceedings so as to get possession of the Guarantee 
Fund serves to illustrate the stress and extremity to 
which the plaintiff is reduced in the prosecution of its 
unjust, inequitable and unrighteous claim. 

Wiwiiam C. TRULL, 
Attorney for the Defendant. 
Wituiam C. DeWIrt, 
Of Counsel. 
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KINGS COUNTY. 


THE BROOKLYN HEIGHTS RAIL- 
ROAD COMPANY, 
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against D. Cady Herrick, 
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THE BROOKLYN CiTy RAILROAD 
COMPANY, 
Defendant. 


PLAINTIFF’S REPLY BRIEF. 


As a reply to defendant’s brief, and reply brief, 
it is necessary to call attention to the many mis- 
constructions of fact contained therein. 


Reply to Defendant’s Main Brief. 


The first statement on the original brief of de- 
fendant is that 


“This action was originally brought to re- 
cover the sum of approximately two million 
dollars expended by the defendant in the con- 
version of its railroad from ‘horse power to 
electricity, after it had fully made, executed 
and completed its lease thereof to the plaintiff 
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and before the plaintiff had entered into ac- 
tual possession, it being the contention of the 
plaintiff that such an amount was not charge- 
able to it under the terms of the lease.” 

The action is in fact brought to recover damages 
caused to the plaintiff by reason of the fact that it 
had expended approximately $2,000,000 for pur- 
poses for which the defendant agreed to immediate- 
ly reimburse the plaintiff, under the terms of the 
lease, the damages being occasioned by the failure 
of the defendant to make such reimbursement. 
Moreover, the lease was not fully made, executed 
and completed before the plaintiff entered into ac- 
tual possession, and in fact never became a com- 
plete contract until the plaintiff entered into pos- 
session on June 6, 1893. 

On page 2 defendant’s counsel states that 


“under a true and fair construction of the 
lease, it makes no difference at what time or 
under what circumstances the money was ex- 
pended so long as it was expended at the plain- 
tiff’s request and went to the conversion of the 
railroad in the manner stated.” 

If counsel had desired a true and fair construc- 
tion of the lease, he would have referred under this 
statement to Article V of the lease, providing for 
the expenditure of $6,000,000 proceeds of the stock 
and bonds, and he would not have implied that 
money, credits and securities on hand under Sec- 
tion IV includes the $6,000,000 proceeds of stock 
and bonds. Counsel for the plaintiff have shown 
in the main brief that the two funds provided in 
Sections IV and V were entirely separate and dis- 
tinct, and that the $6,000,000 bonds and stocks in 
Section V can by no possibility of construction of 
the lease or under the facets be included in the term 
“money, credits and securities” as used in Section 
IV of the lease. 
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The lease provided for three funds, namely: 


Tirst. The balance (if any) of money, credits 
and securities after deducting the surplus and ob- 
ligations of the defendant at the date of the lease 
took effect. 


Second. The $6,000,000 provided by the stocks 
and bonds; and 


Third. The proceeds of unused real estate and 
personal property, as provided in Sections XII and 
XLV. 


The defendant by Article IV especially stipulated 
that it would pay its obligations as of the date 
the lease took effect, and by the terms of the lease 
was permitted to pay such obligations only out 
of the first named fund, namely, the proceeds of 
the money, credits and securities on hand at the 
date the lease took effect, which was June 6, 
1893; but the second and third funds, to wit, the 
proceeds of the stock and bonds and the proceeds 
of real estate and personal property, were to be 
expended without any deduction whatever in the 
work of converting the railroad. 

The next statement of defendant’s counsel that 
the power of the defendant to raise money was 
limited by the provisions of its charter, a vote of 
its stockholders and a resolution of its Board of 
Directors, and that the amount thus obtainable 
by the defendant was known and is described in 
the lease, and that so long as the amount was ex- 
pended, it was a matter of no consequence to the 
plaintiff when the expenditure occurred, is un- 
worthy of defendant’s counsel, and contrary to the 
express provisions of the lease. In fact, the de- 
fendant did receive about $220,000 as premium on 
its bond, which in its accounts it has not devoted 
either to conversion or to the payment of its ob- 
ligations. It did in fact receive about $50,000 from 
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real estate sold after the date of the lease, which 
it has not devoted either to conversion or to the 
payment of its obligations, and did in fact by arti- 
ficial methods of bookkeeping swell its construc- 
tion account and surplus account by nearly $700,- 
000, retaining the same out of funds which by the 
lease were to be devoted to conversion at plaintiff’s 
request, and it did in fact distribute to its stock- 
holders the $3,000,000 of stock at par when it was 
worth at least $4,875,000 in the market, thereby 
eranting to its stockholders in effect a dividend 
of $1,875,000, which should have been devoted either 
to the payment of its obligations or to conversion 
purposes. It also has received in every year since 
June 6, 1893, $1,200,000 in rent. Its plea of in- 
ability under its corporate charter to obtain fur- 
ther funds than those accounted for is obviously 
an attempt to mislead the Court. 

The points in defendant’s brief will be taken up 
and answered in consecutive order under corres- 
ponding numbers. 


Point First. 


The first point of defendant’s brief starts off 
with a caption. Reading this caption one would 
assume that the argument under it would be to 
the effect that the figures inserted by the plain- 
tiff in our main brief were incorrect, and that as 
a matter of fact the defendant did expend the whole 
of the $6,000.000 arising from the sale of stock and 
bonds after the 6th of June, 1893, upon the work 
of conversion. It will be observed, however, that 
even the defendant’s counsel have not the hardihood 
to argue to that effect. There is not a line in the 
argument of defendant under this point addressed 
to the proposition stated, but instead the defend- 
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ant’s counsel content themselves with urging that 
Hollins & Company were the agents of the plain- 
tiff, and that as such agents they made an ar- 
rangement through certain conversations with Mr. 
Lewis, then the president of the defendant cor- 
poration, by which the defendant should be credited 
with expenditures made after the 15th of Febru- 
ary. We are quite at a loss to understand why 
such a point should be printed in large type, as 
not a single fact or figure follows it tending in 
the remotest degree to sustain such point. We 
have demonstrated in our original brief that the 
Court cannot base a finding upon these conversa- 
tions between Hollins & Company and Mr. Lewis. 
There are several reasons for this: 


(a) The conversations even if given their fullest 
effect do not rise to the dignity of a contract or 
agreement. 


(b) A contract could not be made by Hollins & 
Company, who were not officers but merely stock- 
holders of the plaintiff, which would bind the cor- 
poration. 


(c) The conversations whatever they were, were 
had on the 15th of February. The lease at that time 
had no existence as it had not been delivered. It 
provided in terms that it should be delivered at such 
time and upon such conditions as might thereafter 
be agreed upon between the Boards of Directors of 
the two corporations. Such contract for delivery 
was not made until the 17th of April follow- 
ing. Therefore, although the paper had been signed 
and its contents approved by vote of the stockhold- 
ers of the two corporations, it had no legal existence 
until its delivery, and hence any oral arrangements 
antecedent ‘to such delivery were merged in the con- 
tract as delivered. 
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(7) Any such understanding, as counsel urged, 
Was arrived at between Hollins & Company and Mr. 
Lewis, would, if effective at all, necessarily involve 
a modification of the lease. This could not be made 
without a vote of two-thirds of the stockholders of 
each corporation. 


Continental Insurance Co. vs. Railroad 
Company, 187 N. Y., 225; Railroad Law, 
878; Laws of 1892, Chap. 676. 


The authorities supporting these several propo- 
sitions we have just made will be found in our orig- 
inal brief. 

The case of General Electric Co. vs. National Con- 
tracting Co., 178 N. Y., 369, and the other cases 
cited on page 4 of the brief of the defendant, are 
wholly inapplicable to the contracts of a corpora- 
tion of the character of plaintiff. Corporations like 
the General Electric Company and the National 
Contracting Company are only ordinary business 
organizations. Their contracts interest only their 
owners, but because of the character of the business 
conducted by railway corporations, involving the 
safety and convenience of the public, it has been 
deemed advisable by the Legislature to impose re- 
strictions in the making of contracts of that char- 
acter, which, as held by the Court of Appeals, must 
be complied with in case of modification, to the same 
extent as in the orig:nal making of the contract. 

Defendant’s counsel claim that because the lease 
was executed by both parties on February 14, it 
thereupon became a contract. If it did become an 
executed contract binding upon both parties on that 
date, the attempted modification of it was ineffec- 
tual, by reason of the prohibition in the Railroad 
Law, but it did not become an effectual contract, 
because it was not delivered and by its terms could 
not have been delivered and could not take effect 
until the happening of certain future events which 
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might never happen. Neither party from February 
14 to April 17 had any right of action under the 
lease of any kind, either for damages or for the en- 
forcement of the lease, and even on April 17 when 
the lease was delivered, it was not possible for either 
party to compel its enforcement, because there was 
no way to compel the plaintiff to deposit 
the guaranty fund, and no obligation on the part 
of the defendant to deliver possession until such 
fund was deposited. Moreover, under the agree- 
ment between Lawrence, the Traction Company 
and the Guarantee & Indemnity Company, the 
plaintiff’s stock and the Traction Company’s stock 
was to be returned to the owners, unless the sub- 
scription price of the Traction stock was deposited 
and the plaintiff went into possession under the 
lease one hundred days from April 7, thus showing 
that the parties as late as the 7th of April contem- 
plated the possibility that all negotiations would 
fail and the contract never become effective. 


(e) The attempted modification, if given all the 
effect claimed by defendant, was .not only ultra 
vires but was an act prohibited by statute. The 
Court of Appeals in Bath Gas Light Co. vs. Claffy, 
151 N. Y., 24, at pages 29, 30 and 31, distinguishes 
sharply between contracts which are ultra vires and 
contracts which are prohibited by statute. As to 
contracts which are ultra vires, namely, beyond the 
express or implied power of the corporation to 
make, that case holds and it is the law of this State, 
that when sueh contracts have been executed the 
doctrine of estoppel applies, so that the corporation 
cannot set up its lack of power to execute such con- 
tracts; but as to contracts prohibited by statute 
where both parties have equal knowledge of the fact 
that the contract is prohibited, that case impliedly 
holds that they cannot be enforced nor can recovery 
be had under them, even after performance of the 
contracts. 


8 


In the present case defendant’s counsel would 
have the Court believe that immediately on leaving 
the meetings of stockholders of the two Companies, 
held in accordance with law to vote upon the adop- 
tion of the lease, the stockholders of one Company 
and the President of the other made a new and en- 
tirely different contract, wiping out the provisions 
of the lease which compelled the defendant to pay 
its obligations as of the date the lease should take 
effect, wiping out all distinction between the funds 
provided under Article V and Article IV of the lease, 
and in effectmaking a newcontract, under which the 
defendant, as the President of the defendant testi- 
fied, could deduct from the $6,000,000 fund pro- 
vided in Article V, its surplus, its obligations of all 
kinds on the date the lease should take effect, and 
its construction expenditures, whether made prior 
to the lease or prior to its taking effect or after its 
taking effect. If such modification of a lease just 
ratified by stockholders by indefinite informal 
conversations between a stockholder in one 
railroad corporation and the President of another 
corporation can be given effect, then there is no use 
of further retaining in the statute any provision re- 
lating to stockholders’ approval of railroad leases, 
nor any use in providing that such contracts must 
be in writing. 


(f) Such alleged oral modification of the lease 
cannot be given effect because this would work a 
fraud and deception upon all investors in Long Isl- 
and Traction stock. 

After April 17, cash subscriptions to Long Island 
Traction stock to the amount of Four and a half- 
million dollars ($4,500,000) were made, and this 
amount was paid in in June. Continuously after 
April 17, rights to subscribe to Long Island Trac- 
tion stock, and after June 6th the stock itself. was 
actively traded in in the market. Both subscribers 
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to the stock and purchasers of these rights or of the 
stock itself, were justified in believing that they 
were buying stock in a Company which was the 
equitable owner of a valuable lease under which the 
defendant had contracted to expend $6,000,000 
upon the property after’ June 6th, and in which the 
defendant had contracted and agreed to pay its ob- 
ligations as of June 6th out of its own monies, cred- 
its and securities. The alleged modification was 
not incorporated in a formal instrument, nor even 
hinted at in the minutes of the directors of the two 
companies, nor did the results of it appear in the 
accounts of either Company. To sustain this al- 
leged oral modification, would sanction and ratify 
the sale of the Long Island Traction stock on the 
basis that the lease meant what it said, when in re- 
ality the defendant was secretly intending to with- 
hold approximately $2,000,000 which, by the terms 
of the lease, it should have invested: in the property 
after June 6th. 


(g) But assuming that the alleged conversations 
can be given the practical and legal effect claimed 
by defendant, still the defendant’s position is not 
bettered one dollar. Defendant admits that it had 
on hand at the date the lease was executed (see 
Defendant’s Exhibit 1457) something over $500,000 
of construction funds derived from the sale of a 
prior issue of capital stock. This sum just about 
covered the payments of the defendant on account 
of conversion between February 14 and April 17. 
When we come to April 17 we find a new contract . 
made by the authority of the directors of both cor- 
porations, covering all matters connected with the 
delivery of the lease and the deposit of the guaranty 
fund; but in that contract we do not find any refer- 
ence to the alleged oral contract of February 15, nor 
any adoption or approval of any such contract. The 
most that is claimed by the defendant is that 
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the defendant was requested by the stock- 
holders of the plaintiff on February 15 to continue 
conversion and to pay for the same out of funds 
then on hand in the defendant’s treasury or out of 
earnings or out of any other funds that might prop- 
erly be received, and one witness says that such ex- 
penditure should be made for account of the plain- 
tiff. Whatever the conversation was and whatever 
the legal effect, after the directors of both companies 
on April 17 took further action by entering into a 
formal contract with reference to the delivery of 
the lease and the fixing of a date for the delivery 
of possession thereunder, unquestionably if any one 
had supposed that such oral request had been made 
and that it had any binding effect, it would have 
been incorporated in this new contract made by the 
directors of the two Companies and formally en- 
tered upon their minutes. 


Neither in the minutes of either corporation nor 
in any document or paper of any description that 
has been discovered by either party, is. there the 
slightest reference to this alleged oral modification 
of the lease. 


(h) The defendant parted with nothing by rea- 
son of the alleged oral negotiations and the plaintiff 
received nothing, and the plaintiff is therefore not 
estopped from denying the binding effect of such 
alleged negotiations. 

The defendant was leasing for 999 years from the 
date the lease took effect its entire property under 
an exceedingly advantageous lease, by which it was 
to receive all its fixed charges in the way of interest 
and taxes, its organization expenses, and at the rate 
of ten per cent. upon its capital stock, payments 
euaranteed by $4,000,000 in cash. It was unques- 
tionably to the advantage of the defendant to de- 
liver the property in such condition that the plain- 
tiff could complete the conversion out of the funds 
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provided under the lease, and could thereafter op- 
erate the property in such a way as to pay its enorm- 
ous annual rent. 

Neither party from January 6, when the first cir- 
cular was issued, down to June 6, when possession 
was delivered, ever contemplated that possession 
could be delivered or that the lease could take effect 
until sometime in June. The defendant had con- 
struction contracts under way and knew that it 
must continue construction until the lease took 
effect, when the obligation to continue would be 
transferred ‘to the plaintiff. The defendant knew 
that it had on hand certain capital funds, and that 
it could by issuing its stock at its market value, 
obtain nearly $2,000,000 in premiums to apply to 
the purpose of conversion, and it also knew that it 
would receive $1,200,000 a year in rent with which 
it might supply any deficiency in its conversion 
funds, and it also knew that its first mortgage bonds 
would bring a very substantial premium, which 
proved to amount to something over $220,000. It 
also knew that if it issued its stock at par it would 
in effect be granting to its stockholders a dividend 
of nearly $2,000,000 on the outstanding $9,000,000 
of capital stock. There was therefore every reason 
why it should continue conversion actively up to the 
time when it expected to turn the conversion work 
over to the plaintiff, both because such continuance 
would put the plaintiff in better shape to complete 
the conversion out of the funds provided in the 
lease, and because the continuance of such work 
would put the plaintiff in better shape to pay the 
rental provided under the lease. 

None of the witnesses offered by the defendant tes- 
tified or intimated that the work of conversion was 
continued after February 14 by the defendant, in 
reliance upon any agreement on the part of the 
plaintiff that the expenses of such conversion could 
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be deducted from the $6,000,000. In ithe absence 
of such proof and under the facts stated, there can 
be no question of estoppel, no question of the per- 
formance of an ultra vires contract, and the alleged 
oral modification must be held to be non-existent 
and utterly void. 


Point Second. 


We quote the second point urged by defendant at 


page 22: 


“Indubitably as a matter of fact and of plain 

literary interpretation, this lease is not sus- 
ceptible of any other construction than that it 
went into effect when duly executed by the of- 
ficers of both companies and approved by the 
votes of their stockholders.” 

The difficulty with the arguments of the defend- 
ant under this point is that they omit substantially 
all of the important features of the lease and misin- 
terpret some of those that are referred to. They 
start out by saving that “among the things demised 
which passed eo tnstanti upon ithe making of the 
lease was every franchise, right, privilege and ease- 
ment owned, possessed and exercised by said lessor,” 
ele: 

The vice of that statement les in the fact that the 
last clause of Article I of the indenture, stating 
the term for which the demise is made, reads as 
follows: 


“To have and to hold the said railroad and 
railroads, real estate, improvements and appur- 
tenances, franchises, rights, privileges, ease- 
ments and grants and personal and other prop- 
erty hereinbefore described, unto the said lessee 
and its successors, for and during the term of 
nine hundred and ninety-nine (999) years 
from the date this lease shall take effect.” 
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_ As we showed in our original brief and by refer- 
ence to certain clauses will again demonstrate here, 
the words ‘“‘the date this lease shall take effect”? do 
not mean February 15, but a date in the future 
thereafter to be determined. 

The second article of the lease referred to is 
Article XII, giving the lessee the right to sell and 
dispose of all horses, cars and materials not re- 
quired for further use in the construction, main- 
tenance and operation of said railroad, etc. Clearly 
this article could not become effective until such 
time as the lessee had entered into possession. It 
could not sell and dispose of something that it did 
not possess. It could not determine whether horses, 
cars and materials were required until in the actual 
operation of the property by it that fact had been 
determined. Therefore, there is nothing in that 
article which can possibly put back the date of tak- 
ing effect of the lease to the 15th of February. 

The next article referred to is XIV which fixés 
the rent. That article is a complement of Article 
I. By the first article the lessor leases the property 
from the date the lease takes effect. By Article 
XIV the corresponding obligation of the lessee to 
take the property is provided in the following lan- 
guage: 

“The lessee hereby leases and grants to the 
lessor the said railroad and railroads, fran- 
chises, rights, privileges and easements, real 
estate and property hereinbefore mentioned, de- 
scribed and demised for and during said term 
of nine hundred and ninety-nine (999) years 
from the date this lease takes effect.” 

It will be observed that this is not 999 years from 
the 15th of February, as counsel would apparently 
desire the Court to understand. 


The next article summarized by defendant is 
Article XV, providing that the lessee shall pay all 
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taxes, assessments, license fees, car licenses, water 
‘ates, charges and impositions whatsoever, etc. This 
article immediately follows Article XIV, which pro- 
vides, as we have shown, that the lessee leases the 
property for 999 years from the date the lease takes 
effect, and in which article it agreed to pay a rental 
at the rate of ten per cent. per annum upon the out- 
standing capital stock and the interest on the 
bonded debt during such period, and therefore must 
be construed with Article XIV. This is made per- 
fectly clear from the language of Article XV: 


“The lessee further covenants and agrees in 
addition to the rental hereinbefore provided to 
be paid and as part thereof to pay and dis- 
charge within a reasonable time after the same 
shall become due, any and all taxes, assess- 
ments, license fees, car licenses, water rates, 
charges and impositions whatsoever whether 
ordinary or extraordinary which may be levied, 
confirmed, imposed or assessed by any lawful 
authority * * * by State, municipal or 
other authority, during the term by this lease 
demised.” 

Thus referring back to the term of the demise 
which is mentioned in Article XIV as 999 years 
from the date the lease takes effect and not from 
the date that the lease bears. 

Article XVI is next mentioned by defendant’s 
counsel as providing that the lessee shall pay all 
reasonable expenses of keeping up the organization 
of the lessor. That article begins with the following 
words: 

“Mhe lessee further covenants and agrees dur- 
ing the term by this lease demised to pay all 
reasonable expenses,” ete. 

Thus again demonstrating that the payments are 
to be made from the date the lease takes effect. 


vi 
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Then follows in defendant’s brief at page 23 the 
following: 


“Section XVII provides that the lessee shall 
pay all rental which, under the terms of any 
contract, agreement or lease then existing be- 
tween the lessor and any person or corporation 
respecting any of its properties.” 


The language of Article XVII is as follows: 


“The lessee further covenants and agrees to 
pay all rentals accruing after the date when 
this lease takes effect, under the terms of any 
contract or agreement or lease then existing be- 
tween the lessor and any person or corporation 
for the use of the railroad track or tracks, or 
any portion thereof belonging to such person 
or corporation, or for the use of any real estate 
or property leased by the lessor from any per- 
son or corporation.” 


This language clearly contemplates that the lease 
should not become immediately effective. 

Counsel at page 24 quotes Article XXI of the 
lease, which contains the agreement that the lessee 


“shall not have the right to and will not make 
or construct any extensions, additions, branches 
and improvements, or furnish any equipments 
to the said railroad * * * to be paid for 
out of its own funds * * * until after the 
unissued stock and bonds of the lessor shall 
have been issued and the proceeds realized 
from the sale of the same shall have been ex- 
pended.” 

Why the counsel quote this section as tending to 
show that the lease was to become effective the 
day it was signed, we are unable to understand. 
The clear inference from this article is to the con- 
trary. Until the lease became effective and pos- 
session was delivered to the lessee, it is evident 
that the lessee could not expend any moneys in 
making extensions or additions to the property. 
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Up to the time of the delivery of possession all 
work of conversion or construction was in the hands 
of the lessor, and this article by its terms could 
not refer to any date except a time subsequent to 
the taking possession, that is, when the lease be- 
came effective. 

At page 25 counsel quote Article XXII of the 
lease, which embodies the obligation of the lessee to 
proceed faithfully and diligently with the work of 
conversion; but that article upon its face shows 
that its stipulations are to become effective from 
and after the date the lease took effect and not 
from and after the 15th of February. After the 
covenant to continue the conversion, this article, 
it will be seen, continues 


“and that in the event that said moneys be- 
longing to the lessor on hand at the date this 
lease takes effect, after the deductions afore- 
said and the proceeds of said stock and bonds 
of said lessor authorized to be issued, but un- 
issued, Shall be insufficient to pay and dis- 
charge the cost of converting the said railroad 
and railroads of the lessor into an_ electric 
railroad * * * that then and in that event 
the lessee will forthwith furnish and supply all 
such sums of money, materials and supplies as 
may be requisite and necessary for that pur- 
pose.” 

The brief then goes on to state that these two 
provisions of Article XXI and Article XXII make 
it entirely and conclusively clear that the amount 
of the capitalization of the lessor shall constitute 
the limit of the expenditures by the lessor upon 
the work of conversion, and that upon the hap- 
pening of that expenditure all further moneys re- 
quisite to that purpose are to be furnished by the 
lessee. So far from making this conclusion entirely 
clear, Article XXII absolutely demonstrates that 
the defendant was to pay its obligations out of 
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its money, credits and securities on hand or in any 
other way it chose, and that the entire $6,000,000 
was to be devoted to conversion purposes at the re- 
quest of the lessee after the lease took effect. 

The next article mentioned by counsel is Article 
XXVII. This article provides for the operation 
of the road by the lessee at its own cost and ex- 
pense, which language, of course, could apply only 
to a date subsequent to the delivery of possession, 
but this is made additionally clear by what fol- 
lows. We quote a portion of the language of that 
article 


“and will at the expiration or termination of 
this lease for any cause, return and deliver 
the said railroads, real estate and properties 
by this lease demised, to the party of the first 
part in as good order, condition, and repair as 
they were at the date this lease takes effect, 
reasonable wear and tear excepted.” 

Thus we have seen that all of these articles which 
are either quoted or digested by the defendant’s 
counsel, apparently claimed by them to support 
the proposition that the lease became effective upon 
the day of its date, clearly negative any such. con- 
struction of the lease; but, on the contrary, the 
covenants on both sides are as of some undetermined 
date in the future. If it had been intended that 
the lease should be effective from and after its date, 
it would have been very easy to so provide. All 
that would have been necessary would have been 
to have left out these words “from and after the 
date this lease shall take effect,” then the law 
would have implied that it took effect upon its 
date, but for other stipulations to which we will 
reler 

The most extraordinary suggestion, however, ad- 
vanced upon this point is the construction of Article 
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XLVII. Counsel quote the first four and a half 
lines of that article as follows: 


“It is mutually covenanted and agreed be- 
tween the lessor and lessee that this lease shall 
not be binding or valid as to either of the par- 
ties hereto until approved by the vote of the 
stockholders of the lessor and lesseee as re- 
quired by law ;” 


and stopping there argue that the effect of the pro- 
vision is the same as though it had read that it 
should be binding and valid when approved by vote 
of the stockholders. 

This language is evidently inserted from Section 
78 of the Railroad Law as a matter of extra pre- 
caution, that section providing 


“such contract shall not be binding or valid 
unless approved by the votes of stockholders.” 


The Court will observe, however, that immediate- 
ly following the language quoted, Article XLVITI 
contains the following: 


“And that if so approved this lease shall 
be delivered to the lessee at such time and upon 
such terms and conditions as shall be agreed 
upon by the Boards of Directors of said lessor 
and lessee, but notwithstanding such approval 
and delivery this lease shall not go into effect 
nor shall the lessee be entitled to enter into 
possession of the premises and property by 
this lease demised until said four million dol- 
lars ($4,000,000) shall have been actually de- 
posited either in cash or in securities, or both, 
pursuant to the terms of this lease, with said 
Brooklyn Trust Company or companies desig- 
nated by said lessor and lessee, nor until a 
certificate of said Brooklyn Trust Company or 
such companies to that effect is endorsed here- 
on and attached hereto.” 


This clearly negatives any thought that the lease 
should take effect at the day of its date or at the 
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date of its approval by a vote of the stockholders. 
Clearly it could not have been in effect until it was 
delivered, and even the terms and conditions of 
the delivery are not included in the lease, but they 
are to be thereafter determined and agreed upon 
between the Boards of Directors of the two cor- 
porations, and even after that discretion so vested 
in the Boards had been exercised, the lease was still 
not in effect, because by the express language of 
Article XLVII it was provided to the contrary, 
and in plain unambiguous language it is stated 
that it should not go into effect nor should the 
lessee be entitled to enter into possession until the 
$4,000,000 guaranty fund had been deposited and 
a certificate to that effect duly endorsed on the 
lease. 

In addition to these provisions which have been 
referred to by counsel, Article [IV speaks of the 
moneys, credits and securities on hand at the date 
this lease shall take effect, not upon the date it 
bears. 

The same article provides for the discharge of 
indebtedness, obligations and Habilities of the lessor 
as of the date the lease shall take effect. 

Article V provides for the sale of the $3,000,000 
of capital stock within six months after the de- 
livery of the lease, so we have there another pro-, 
vision demonstrating that it was contemplated that 
the lease should become effective at some time in 
the future, and that unless terms and conditions 
were agreed upon as to delivery by the Boards of 
Directors of the two corporations the lease should 
never take effect, and the lessor should be under 
no obligation to sell the $3,000,000 of stock. 

Article VIII provides that the 


“lessee may collect and receive to its own use 
all rent falling due, subsequent to the date this 
lease takes effect, under or by virtue of any 
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lease, contract or agreement, except this lease, 
between the lessor and any person or corpora- 
tion for the use of the track or tracks of the 
said railroads or any portion thereof, belong- 
ing to the lessor * * *, And the lessee 
agrees to account and pay over to the lessor so 
much of the said rent as shall have accrued 
prior to the said date.” 


It is inconceivable that such language as that 
would have been used if the lease was to become im- 
mediately effective. 

Article XI is as follows: 


“The lessor agrees to transfer and deliver to 
the lessee at the date this lease shall take effect 
all supplies and materials then on hand for 
use in connection with the construction, main- 
tenance or operation of said railroad, upon 
payment by said lessee to the lessor of the cost 
price thereof, which payment the lessee prom- 
ises and agrees to make upon such transfer and 
delivery.” 

If it had been intended that the lease should be- 
come effective as of February 15, it would have been 
provided that the supplies on hand should have been 
valued as of that date. The evidence shows that 
the inventory of the supplies for which the plaintiff 
was to pay amounting to a sum slightly in excess 
of $250,000, was actually made as of June 6, 1893. 

Article XIII of the lease reads as follows: 


“The lessor hereby constitutes and appoints 
the lessee its attorney and agent, with full 
power and authority to institute any suit or 
proceeding in the name and stead of the lessor 
for the collection of any rents payable or falling 
due to the lessor as aforesaid subsequent to the 
date this lease shall take effect.” 


Article XX XIV requires the lessee to keep harm- 
less and indemnify the lessor of the expense of 


_ 
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the defense of actions of various kinds, and then 
proceeds : 


“and further to hold, save and keep harmless 
and indemnify the lessor from and against the 
expense of the defense of any and all actions 
which shall be pending against the lessor on the 
date this lease takes effect, or which may here- 
after, during the said term or the continuance 
of this lease, be brought against the lessor for 
injuries to persons and property,” ete. 

It is an admitted fact in this case that that pro- 
vision was not applied to any actions closed up or 
any payments made by the lessor prior to June 6. 
Both parties proceeded upon the assumption, as 
they must have done from the plain wording of the 
instrument, that this provision did not become ef- 
fective until the lease became effective, to wit, June 
6. Not only that, if the lease was to become effect- 
ive on February 15, possession would have been de- 
livered at that time. But in fact the lessor con- 
tinued to operate the property, took the earnings, 
paid the bills, so far as they were not then due and 
afterwards paid by the lessee and charged back, in- 
curred in the operation of the property up to the 
6th of June. The idea that this lease should be 
effective from and after its date is an afterthought 
on the part of the defendant. 

As we showed upon the oral argument and our 
original brief, the lease was never more than an op- 
tion up to the 6th of June, 1893. 


(1) 
Defendant’s counsel say that 


“The plaintiffs construction, which would 
limit the operation of this lease to the 6th of 
June, 1893, is at war with all the fundamental 
facts and cardinal features of the lease itself” 
(pet) 
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Any other construction than that insisted upon 
by the plaintiff is diametrically opposed to all of 
the provisions of the lease, as shown in the preced- 
ing pages of this reply. 

Any other construction than that insisted upon 
by the plaintiff, is diametrically opposed to the facets. 
Unquestionably the plaintiff took possession on 
June 6th. On that date, both parties notified the 
employees that they would after that date, be in 
the employ of the plaintiff. The defendant after 
that date practically paid no construction obliga- 
tions directly, except those accrued before June 
6th, and did practically pay all the construction ex- 
penditures accrued before June 6th. The defendant 
paid practically all of its operating expenses ac- 
crued to June 6th. <As ‘to all operating expenses 
such as gas bills, water taxes and rentals of prop- 
erty covering a period which included June 6th, 
the parties agreed at the time upon a division of all 
these expenditures as of June 6th. The inventory 
was taken on June Oth. 

Undoubtedly the capital stock and bonds of the 
defendant were not to exceed in all the sum of $18,- 
925,000, and upon this amount alone the lessee was 
to pay rentals equivalent to ten per cent. upon the 
stock and interest upon the bonds of the lessor. By 
this assertion defendant implies that all of its re- 
sources had been used in accordance with the terms 
of the lease. Defendant’s counsel then go on to 
say that the payment by defendant of the expenses 
of conversion from February 14 to June 6 would be 
a naked gratuity from the lessor to the lessee in the 
betterment of an estate already demised. In fact 
the estate was not yet demised until June 6; and in 
fact the defendant had on hand from premiums on 
bonds, proceeds of real estate, in cash and in the 
potential premium of $1,875,000 on its unissued 
capital stock, ample resources with which to pay 
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not only the expenses of conversion from February 
14 to June 6, but to pay all of the obligations of 
the defendant of every kind except its bonded debt, 
and to still leave the full $6,000,000 provided in 
Article V available for expenditure by the plaintiff 
after June 6 in the work of conversion. It had all 
these resources without needing to touch the rental 
of $1,200,000 a year. 

As shown in our main brief, neither party to the 
lease expected at any time that the lease would go 
into effect or that the contract of the defendant in 
Article IV to pay its obligations as of the date when 
the lease took effect, would become operative until 
sometime in June. 

The defendant contracted in the lease to pay its 
obligations, including its conversion obligations and 
outlays as of the time when the lease should become 
effective. Whether it actually borrowed money and 
made payments upon its conversion obligations, as 
it did in part, or whether it permitted the accumula- 
ticn of unpaid bills until June 6 and afterwards 
paid them, made no difference in practical effect. 
If it had chosen to permit them all to stand as ob- 
ligations on June 6, it was undoubtedly under spe- 
cific obligation to liquidate all such obligations out 
of its moneys, credits and securities, or in any other 
was that it chose; but instead of meeting its obliga- 
tions in this way, it chose to increase its alleged 
expenditures in 1892 and 1893, by journal entries; 
it increased its alleged. surplus by adding to it 
premiums on bonds which ought to have gone to- 
wards capital expenditures, by adding to it practi- 
‘ally one-third of the proceeds of real estate sold in 
March and April, 1893, and now attempts to de- 
plete the $6,000,000 fund by this manufactured 
capital account and by this manufactured surplus. 

At page 30 counsel assert that 


“Delay ensued in the transfer of possession 
from an injunction against the consummation 
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of the transaction, from the need of time by 
the lessee for putting up $4,000,000 as collat- 
eral security and other untoward circum- 
stances.” 

What “other untoward circumstances” were is 
not disclosed, but so far as the Markey injunction 
is concerned it need have delayed the taking effect 
of the lease but three days; the order to show cause 
was returnable February 18. If there had been any 
desire or expectation to have the lease become im- 
mediately effective, the injunction could have been 
argued and disposed of on that date. 

It was held in Flynn vs. Brooklyn City Railway 
Co., 158 N. Y., 498, 9 App. Div., 269, which was an 
action exactly similar, that the suit could not be 
maintained by a stockholder. This was not only 
decided by the Court of Appeals, but by the lower 
courts. As a matter of fact, it was never contem- 
plated that the lease should go into effect before 
some time in June, because the scheme of financing 
the transaction involved the sale of Long Island 
Traction stock, for the purpose of raising the $4,- 
000,000 guaranty fund. The circular to the stock- 
holders of the Brooklyn City Company sent out in 
January assured them of their right to subscribe 
for a large portion of this stock. The Long Island 
Traction Company was not incorporated until the 
6th day of March. The agreement for the delivery 
of the lease made on the 17th of April provided that 
the Brooklyn City stockholders should have ninety 
days thereafter in which to make such subscriptions, 
so that all parties understood that the lease could 
not take effect until sometime in June. The $4,000,- 
000 guaranty fund was actually deposited on the 
6th of June, through an arrangement by which the 
Trust Company advanced money in anticipation of 
the payment by the subscribers or their assignees 
of the amounts accruing from the sale of Long Isl- 


and Traction stock. Counsel state at the bottom of 
page 30 


“The lessee now claims that the $2,000,000 
expended ad interim must be charged against 
the stockholders and bondholders of the cor- 
poration lessor, and collected by some incon- 
ceivable process from some indiscernible person 
or persons irrespective of the rental of 10 per 
cent. net and interest on the bonds; or that $2,- 
000,000 more in stocks and bonds be issued by 
the lessor and applied to the lessee’s expendi- 
tures without regard to their redeemability.” 


The lessee respectfully replies that it makes no 
such claim. It does claim that if by any possibility 
February 14 should be taken as the date of cut off, 
then giving the defendant credit for all of its ex- 
penditures after February 14, the defendant still 
owes the plaintiff $1,059,471.10 (p. 1638 of plain- 
tiff's brief) and interest, and the lessee does claim 
that the amount now unlawfully and inequitably 
retained by the defendant, whether it is $1,059,- 
471.10 as of February 14 or $1,740,258.38 as of 
June 6, must be repaid by the defendant to the 
plaintiff with interest, and it is no concern of the 
plaintiff whether the defendant borrows this amount 
or pays it out of the ten per cent. rental and its 
accumulated surplus. ‘So far from desiring to col- 
lect this just claim by some “inconceivable process 
from some indiscernible person,” the plaintiff is 
abundantly able to retain the entire amount out of 
the quarterly payments due to the defendant, so 
that the “process” and the ‘‘persons” are both ob- 
vious. 

On page 31 defendant’s counsel indulge in some 
grandiloquent language concerning the Coney Isl- 
and business which would have suffered if work of 
conversion had been suspended. There are two an- 
swers to this proposition. In the first place the de- 
fendant under the terms of the lease, which is the 


only agreement between the parties, had no right 
to suspend the work of conversion, and it was never 
contemplated that it should suspend such work, 
pending the exercise of an option given to the plain- 
tiff by the lease; and, second, the Brooklyn City 
lines at that time did not reach within five miles of 
Coney Island, and the Coney Island traffic was an 
after thought and was carried over a separate line 
with which the defendant had nothing to do. 

The rule of law invoked by defendant at page 34, 
that the lawful and true method of construing a 
contract is by determining its meaning from all its 
parts, is the rule fer which the plaintiff has con- 
tended from the beginning. We ask only that the 
controversy between the plaintiff and defendant be 
determined by the plain unambiguous language of 
the contract and each and every of its parts. 


Point Third. 


Under Point Third defendant’s counsel quotes a 
part of the evidence of various witnesses as to the 
alleged accounting and attempts to establish an 
accord and satisfaction. 

Believing that the Referee will read the evidence 
on this point, we do not deem it necessary to quote 
the evidence omitted by defendant’s counsel, which 
entirely negatives any idea that Noble testified 
about any accounting with respect to the $6,000,000 
fund. 

The question of whether there was an accord and 
satisfaction and whether if there was such an accord 
and satisfaction it was binding upon the plaintiff, 
has been fully discussed in plaintiff's main brief 
and the argument will not be here repeated. 

It might be suggested, however, that an accord 
and satisfaction involves the yielding by the party 
against whom the accord and satisfaction is claimed 


27 


of some part of a claim theretofore made, and if the 
party against whom the accord and satisfaction is 
claimed receives less than the amount admitted by 
both parties to be due, then there is no accord and 
satisfaction, because there is the payment only of 
an admitted debt, and there exists no consideration 
for the cancelation of any additional claim. 

In fact, the plaintiff seems to have made no claim 
whatever in 1894 that anything was ever due it un- 
der the lease, and the defendant does not claim that 
it yielded to the plaintiff in 1894 or paid to the 
plaintiff or promised to the plaintiff one cent. On 
the contrary, it exacted a note of $308,000 from the 
plaintiff without consideration. There was there- 
fore no consideration to the plaintiff for any accord 
and satisfaction, and no accord and satisfaction ex- 
isted. 


Fuller vs. Kemp, 138 N. Y., 281. 
Bloomington Mining Co. vs. Brooklyn Ice 
O0., 08 2A. D., 065 adi iNe Y. s673. 


This proposition is entirely outside of and addi- 
tional to the conclusive argument in our main brief, 
which shows that there never was the pretense of 
an accounting or of an accord and satisfaction as to 
the $6,000,000, and even the accounting as to the 
alleged surplus of the defendant was made and rati- 
fied by parties legally incompetent to make and 
ratify such settlement. 

Defendant’s counsel at page 75 of their brief pub- 
lish a table showing the par value of the holdings 
of Brooklyn City and Long Island Traction stock 
by the various directors of the Brooklyn Heights 
Company at the date of the making of the tripartite 
agreement. There are two reasons why this table 
is entirely ineffectual to aid the defendant. First, 
under all the authorities where an adverse interest 
is disclosed in a party acting in a fiduciary relation 
to the subject-matter, he is thereby disqualified from 
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acting. It is immaterial that he may be interested 
on both sides. The fact that a director of a corpora- 
tion has an interest upon the other side of a con- 
tract which he is making for that corporation is all 
that is necessary to authorize his corporation at its 
election to refuse to be bound by his acts. The fact 
that he is a stockholder of the corporation of which 
he is a director is immaterial. We doubt if any 
cases can be found in the books where contracts have 
been set aside because of the adverse interest of di- 
rectors of corporations where such directors were 
not stockholders of the corporations for which they 
assume to act. The disqualification results from 
the fact that they are on both sides of the contract, 
and that they have an interest adverse to the cor- 
poration to which they stand in a fiduciary rela- 
tion, and when that adverse interest is disclosed, 
as has been repeatedly held by the Court of Ap- 
peals, the Court will go no further. It will not un- 
dertake to determine whether the director has acted 
honestly under all the circumstances existing, or 
what his interest may be in the corporation of 
which he is a director, but the Court stops at once 
upon finding that the adverse interest exists. 
Second, even if this Court should attempt to weigh 
the respective interests that’ the directors had in 
the two corporations, which is something it cannot 
do under the authorities, the table on page 75 of 
defendant’s brief is wholly valueless. It shows the 
holdings of these directors in two corporations, 
based upon the par of the stocks, while at that time, 
as we have shown in our original brief, the Brook- 
lyn City stock was selling at a premium of 75% 
and the Long Island Traction stock was selling at 
less than 15% of its par. 

The table at page 179 of plaintiff’s original brief 
shows the actual interest of these persons in the re- 
spective Companies. 
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Defendant’s counsel go on to assert that there 
was a possibility of increasing the value of the 
Traction stock, but no possibility of increasing the 
value of the defendant’s stock. This argument has 
no basis in fact, because it was apparent in 1894 
that the Traction stock stood a very good chance of 
becoming wholly valueless, and the course of action 
of the Brooklyn City directors was very well calcu- 
lated to throw the Traction Company into bank- 
ruptcy, thereby returning to the Brooklyn City 
stockholders the $4,000,000 guaranty fund, the 
$2,000,000 expended by the plaintiff on the defend- 
ant’s property, and the $2,000,000 of Brooklyn, 
Queens County & Suburban Railroad stock, without 
the expenditure of any money, except possibly the 
loan of $350,000 which was amply secured. 


(2) 

On page 81 of defendant’s brief it is alleged that 
because plaintiff has paid the rent provided under 
the lease, such payment is a plain construction of 
the lease in favor of defendant’s contention, as a 
matter of law. It is enough to say of this that in 
all the relations between the parties, such as the 
payment of organization expenses, the application 
of the proceeds of real estate since 1894, the pay- 
ment of interest on the bonds, the payment of the 
rental and the payment of taxes, distinct and sep- 
arate negotiations and accounts have been made 
with respect to each of these matters, and the plain- 
tiff knowing that the defendant was absolutely solv- 
ent and able to answer for the damages caused by its 
failure to expend the $6,000,000, has fulfilled all its 
stipulations under the lease with religious exact- 
ness, in order that the defendant might be unable 
to allege a breach of the covenants of the lease on 
the part of the plaintiff. It is a novel argument 
to say that because one party to a contract has car- 
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ried out the provisions of the contract therefore the 
other party to the contract is thereby excused from 
all its obligations under the same contract. 

The defendant’s counsel on page 81 says: 


“That this action was begun without notice 
of the claim to the defendant, as the claim sued 
on was never made or asserted by the plaintiff, 
and that the defendant was wholly without no- 
tice or knowledge of it until when or after this 
action was brought, is plain beyond contradic- 
tion.” 

It is impossible to understand the good faith of 
this assertion in the face of the evidence of the let- 
ters to Mr. Merritt asking for an accounting, the 
admitted fact that the plaintiff’s experts were work- 
ing on defendant’s books for nearly two years, and 
the letter copied in Volume 6, on page 2891, de- 
manding from the defendant the repayment of the 
amounts unexpended by the defendant. That let- 
ter clearly pointed out the plaintiff’s claim and 
demanded payment of it. Yet in the face of it, Mr. 
Leggett and Mr. Merritt (page 82 of defendant’s 
brief) assert that no claim was made until the suit 
was brought. Documentary evidence cannot be 
overthrown by the attempted recollection of these 
witnesses twelve or thirteen years after the trans- 
action. 


Point Fourth. 


The caption of this point has been answered by 
the last preceding pages, but the argument under 
that point is in no way relevant to the caption. 

We do not dispute the legal proposition that the 
practical construction between parties of an am- 
biguous contract is of weight in determining the 
meaning of the contract; but in this case the con- 
tract itself is not ambiguous, nor has the construc- 
tion put upon it by defendant been acquiesced in by 
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the parties in interest. It is true that the inter- 
mingled and strangely harmonious Boards of Di- 
rectors of the defendant and plaintiff for the first 
two years or down to July, 1895, proceeded without 
regard to the provisions of the lease, but it must be 
borne in mind that the directors of the Heights 
Company during all of the time from April 17, 1893, 
while supposedly representing the stockholders of 
the Heights and the Traction Company, in fact 
misrepresented the increasing proportion of stock- 
holders in the Traction Company who were not 
stockholders in the Brooklyn City Company. The 
stock of the Long Island Traction having, as shown 
by the testimony and as we have said in our orig- 
inal brief, been actually traded in in the market, 
the most charitable view that can be taken of the 
action of the Brooklyn Heights directors who pur- 
ported to represent the plaintiff up to the year 1895, 
is that they failed to assert and enforce the rights 
plainly granted to the plaintiff by the lease. But 
there can be no acquiescence in the situation which 
is unknown to the party claiming to have acqui- 
esced. There can be no practical construction even 
of an ambiguous contract which can be asserted 
against the party so construing it, unless he knows 
the facts, and in this case it has been plainly shown 
that until an independent Board of Directors came 
into the plaintiff Company and commenced an inves- 
tigation into the relations between the plaintiff and 
defendant under the lease, the real truth was not 
developed. When Col. Williams and his assistants 
completed as far as they could their investigation 
and determined from that investigation that large 
sums of money were justly owing to the defendant, 
demand was made._and suit immediately followed. 
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The caption under this point states that 


“the adjustment in August, 1894, comprised an 
account stated by all the parties in interest, fol- 
lowed by an accord and satisfaction. The tri- 
partite agreement is final and conclusive.” 
The evidence shows that there never was an ‘ac- 
count stated as to the $6,000,000 fund, aad that 
there was no accord and satisfaction as to that fund, 
and as stated by defendant at the top of page &6 
of the brief, 


“when parties meet upon equal terms, and ad- 
just their differences, both are concluded from 
any further litigation in the matter.” 

Here the parties never met and were not upon 
equal terms and never adjusted any differences. 

On page 86 counsel for the defendant quote Kings- 
ley vs. Melcher, 56 Hun, 547, as if that decision 
held that an account stated cannot be attacked for 
fraud even in an action brought for the recovery 
of money under a contract within the six-year pe- 
riod of limitation, when the account stated was more 
than ten years old. 

The decision itself was to the effect that in an 
action brought within six years after one account 
stated, the parties could not go into a prior account 
stated made more than ten years before the com- 
mencement of the action. That proposition is un- 
doubtedly good law, but is not applicable to this 
case, because the alleged account stated was less 
than six years before the commencement of this 
action. 

The authorities quoted under “B” on page 86 are 
pertinent to plaintiffs position, that the terms of 
the lease cannot be modified by the alleged desultory 
conversations of Hollins & Company and Lewis. 


“3 
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It is conceded by counsel on their argument that 
the tripartite agreement did not itself constitute an 
accord and satisfaction. Therefore the authorities 
are not pertinent to any question arising in connec- 
tion with the alleged accord and satisfaction. 


Point Sixth. 


The caption of Point Sixth asserts that the provi- 
sion in the lease with reference to the expenditure 
of the $6,000,000 after June 6 is purely technical in 
character, relating merely to time of performance. 
Counsel omits to say that the obligation in Article 
IV of the lease assumed by the defendant, that it 
would pay its obligations as of the date the lease 
took effect, must likewise be held to be purely tech- 
nical in character and not to be enforced, if the pro- 
vision with respect to the time of expenditure of the 
$6,000,000 fund is technical. It is undoubtedly true, 
as held in some of the cases cited by defendant, that 
contracts between business corporations, even 
though under seal, may be modified by parole, with 
respect to the time of performance, where time has 
been made the essence of the contract. But de- 
fendant omits any reference to §78 of the Railroad 
Law or to the decision in Continental Insurance 
Co. vs. New York Central Railroad Company, which 
establish the proposition that no modification of a 
lease of one railroad to another can be made without 
the requisite vote of stockholders at a stockholders’ 
meeting. 

The modification claimed here is in no way 
trivial, it does not simply go to the time of the per- 
formance of any one act of the contract or the time 
of the advance of the money, it changes the whole 
theory of the lease. Under the written instrument 
the lease was to become effective at a date in the 
future. From that time on the lessee was to assume 
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the actual work of conversion. This work was to 
be done through its own agency. The lessor was 
to have nothing to do with it. The lessee had it in 
its power to see that every dollar provided from the 
proposed future sale of stock and bonds should be 
favorably and economically expended. 

The lessee as rental had to pay a sum equal to 
ten per cent. upon such stock. It had the highest 
interest in having charge of the expenditure of those 
funds. The interest of the lessor, on the contrary, 
was confined to receiving its rental. Judging by 
the careless manner in which it kept its accounts, 
as Shown by the testimony, its methods of doing 
business were none too careful. An enforcement of 
the arrangement claimed to have been entered into 
by parole between Hollins & Company and Lewis, 
made an entirely new contract between the parties. 
It not only left the expenditure of the money in the 
hands of the lessor, but, as we have said above, it 
relieved the lessor absolutely from the obligation 
expressed in unambiguous language in Article IV 
to pay all of its debts, with the exception of neg- 
ligence claims, at the time the lease took effect. It 
is imposstble to tell from counsels’ argument 
whether it is contended that the lease in all par- 
ticulars took effect on February 15 by virtue of 
this alleged oral modification. It is clear that it 
did not. The subsequent dealings between the par- 
ties show that it was not in the minds of the de- 
fendant, even at the time they answered in this case, 
that the lease became effective as of that date. All 
of these difficulties demonstrate the wisdom of the 
Legislation, which does not in important cases like 
the one here presented, permit of a change or modi- 
fication of a writing, except by vote of the stockhold- 
ers, which of course contemplates a preliminary in- 
vestigation. If in fact an emergency arose by rea- 
son of the service of the Markey injunction which 
upset the program, a written modification of the 
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lease could easily have been drawn and approved 
by the stockholders within thirty days after Febru- 
ary 15 or by March 15, and up to that time the de- 
fendant had in hand a large amount of construction 
funds, so that it was entirely unnecessary to make 
or rely upon an oral modification of the lease. 

The remainder of Point Sixth has been fully an- 
swered in the main brief and in the preceding pages 
of this brief. But at the top of page 99 defendant 
states that the stockholders of the plaintiff approved 
the settlement and adjustment of the accounts be- 
tween the two Companies in August, 1894. In fact, 
the only action taken by the stockholders of the 
plaintiff was the approval by the Long Island Trac- 
tion Company, sole stockholder of the Heights, of 
the collateral trust mortgage and the tripartite 
agreement. But this approval of the collateral trust 
mortgage and the tripartite agreement by the Long 
Island Traction Company was given only by the di- 
rectors thereof who were the same persons as were 
at the time acting as directors of the plaintiff, and 
were disqualified from representing the plaintiff by 
reason of adverse interest as we have shown. This 
was the character of approval which was referred 
to, without explanation by counsel at page 99. The 
stockholders of the Traction Company who were the 
real parties in interest never approved either the 
collateral trust mortgage or the tripartite agree- 
ment. 

The allegation that plaintiff has accepted the 
benefit of this alleged oral agreement and there- 
fore cannot set up want of authority or other de- 
fect in execution of the contract, has been fully an- 
swered by showing that the benefits accrued to the 
defendant and not especially to the plaintiff. 
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Point Seventh. 


This point has been argued and decided adversely 
to the defendant’s counsel at least six different times 
in the process of this litigation, namely, twice be- 
fore Judge Dillon, once before Judge Gaynor, once 
before the Appellate Division, and twice before the 
present Referee. In fact, there is absolutely noth- 
ing either in this point or in Point Eighth. The 
action iS an action to recover damages caused by 
the failure of the defendant to perform certain ob- 
ligations imposed upon it by the lease. Plaintiff 
proved that the defendant did not expend the $6,- 
000,000 as provided in the lease, and fell short there- 
from $1,740,258.388. In order to make this proof, 
it was necessary to prove exactly what the defend- 
ant did expend out of the fund. Then in order to 
show that the plaintiff was damaged it had to show 
that it did itself expend this amount in addition to 
the amounts paid over by the defendant. Proof of 
these facts necessitated the proof of various ac- 
counts and documents; but the trial has not at any 
time been an accounting, nor was it an action for 
an accounting, and from -the situation that existed 
it could have been tried in no other possible way 
than the way in which it was tried. It is true that 
the plaintiff found upon examination of defendant’s 
books, from which only could be derived the amount 
of defendant’s expenditures, that it had charged 
therein in its construction account certain items 
which were not legitimate charges against the $6,- 
000,000 fund, and it was necessary to prove the 
character of these charges. If this proof developed 
fraud on the part of the defendant in keeping its 
books, that fact did not make this an equitable ac- 
tion. 
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Point Ninth. 


This point in defendant’s brief seems to insist 
that this action at law cannot be maintained, not- 
withstanding the fact that it was commenced less 
than six years after the cause of action accrued. 

Since the enactment of the Statute of Limitations 
in this State, the doctrine of laches even in equit- 
able suits no longer obtains. 


Derby vs. Yale, 18 Hun,. 273, 277. 

Galway vs. M. H. Ry. Co. et al., 128 N. Y., 
132. 

Cox vs. Stokes, 156 N. Y., 491, 511. 


The Courts now hold that to impose a shorter 
limitation upon actions than the one found in the 
Statute of Limitations is judicial legislation. The 
doctrine of laches, however, was never applied ex- 
cept in equitable suits, it has no existence in actions 
of law as the one at bar. But, however, even if this 
suit had been brought in equity, and if the doctrine 
of laches is still applied in this State under the 
facts here existing, it would have no application. 
As we have shown in our original brief and in this 
brief, for a long time after the happening of the 
events complained of, the plaintiff had no inde- 
pendent representative and no one knew of the ex- 
istence of the cause of action alleged in the coim- 
plaint. 

After the new management took possession of 
the affairs of the plaintiff, investigation was com- 
menced, and after the same had been prosecuted to 
such an extent as to show the large indebtedness 
of the defendant to the plaintiff growing out of its 
failure to pay over to the plaintiff in reimbursement 
of its expenditures nearly one-third of the proceeds 
of the stocks and bonds, demand was made and a 
suit was instituted. Therefore, neither upon the law 
nor the facts is there anything in the suggestion 
contained in Point Ninth of defendant’s brief. 
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Point Tenth. 


The basis of this point is found on page 133 where 
defendant’s counsel say that the books of the de- 
fendant upon their face 


“show that the defendant expended every 
penny of the entire amount required by the 
lease, under the plaintiffs own construction 
thereof.” 

In fact, the books, vouchers and records of the 
defendant do not show that it ever expended any 
part of the $6,000,000. They show only that the 
defendant charged to various construction accounts 
various amounts at various times, without any ref- 
erence in the books themselves to the $6,000,000 
fund or to any other fund provided by the lease. 
It is not the plaintiffs fault that the defendant kept 
its books in this way. Its only possible source of in- 
formation with respect to defendant’s expenditures 
was the books and records of the defendant, as the 
defendant had never seen fit to communicate to the 
plaintiff any statement, even after many requests, 
which showed the disposition of the conversion 
funds. To hold under these circumstances that the 
plaintiff is concluded by defendant’s books would 
be to hold that the plaintiff could never in any 
event recover from the defendant any part of the 
$6,000,000 fund, even if none of it had ever been 
advanced by the defendant. 


Point Eleventh. 


Defendant refers to certain exhibits and certain 
evidence at the bottom of page 135, as showing that 
ithe defendant expended after February 14 more 
than $6,000,000 on conversion work. These exhibits 
and this evidence are merely copies or conclusions 
from defendant’s records and vouchers. An analysis 
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of Exhibit 1457 which contains defendant’s entire 
claim as to its expenditures as found in plaintiff’s 
original brief (pp. 289-248), shows that even Ex- 
hibit 1457 prepared by them shows a deficiency of 
$1,006,224.66, if proper deductions were made from 
the disbursements and the necessary additions made 
to the funds from which such disbursements were 
to be made. The evidence of Mr. Lewis and Mr. 
Forsdick in the minutes at the pages cited at the 
bottom of page 135 are conclusions from the books 
and records and nothing more. 


(A) 


It is unnecessary to go into the detailed excuses 
and attempted explanations of the journal entries 
made by defendant’s counsel at pages 136-147, be- 
cause these have all been fully treated in the main 
brief of plaintiff. It might be added, however, that 
on page 136 defendant appears now to claim that 
the $90,000 dividend journal entry was the interest 
at three per cent. upon the $3,000,000 of stock is- 
sued in December, 1892, on which a dividend of 
$60,000, or two per cent., was paid in January, 
1893. The defendant’s excuse for this item now 
seems to be that the defendant was entitled to in- 
terest for one year at three per cent., being the cur- 
rent rate of interest on this $38,000,000, because it 
was used in construction. If that is the true ex- 
planation then the defendant charged to the con- 
struction fund interest at three per cent. from Jan: 
uary, 1893, to January, 1894, on $3,000,000 of its 
capital stock, which was issued in December, 1892, 
and the plaintiff paid the defendant interest at ten 
per cent. upon the same from June 6, 1893 to Jan- 
uary 6, 1894. Practically all of the $3,000,000 had 
been put into the property on January 6, 1893, and 
therefore it stood in the same position exactly as 
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the preceding issues of stock. There is absolutely 
no excuse for this charge and the ingenuity of coun- 
Sel has not been able to furnish any. 


(B) 


At the bottom of page 137 counsel say that every 
item composing the $137,797.03 transferred from 
operation to construction, as representing operation 
charges for the year beginning July 1, 1892, was of 
the character authorized by the resolutions of De- 
cember 27, 1893. This is probably a misprint for 
September 27. 

The resolutions adopted by both Companies (by 
the Executive Committee of the plaintiff October 
3, 1893, and of the defendant September 27, 1893) 
authorized the Brooklyn City Company to charge 
to construction, the interest on the money borrowed 
by it (presumably after June 6, 1898), but author- 
ized no other charges to be made by the Brooklyn 
City while this resolution authorized the Heights 
to compute its construction charges on a certain 
basis. If the Heights had ever supposed or intend- 
ed that the Brooklyn City was going back into the 
vear 1892, for the purpose of increasing its surplus 
and depleting the construction fund by _ these 
charges, why did not these resolutions adopted by 
the two Companies authorize this procedure? The 
Brooklyn City was authorized to charge to construc- 
tion, interest on the money borrowed, because it 
did not issue the $3,000,000 of stock provided for 
in the lease until sometime after June 6, and made 
advances in the meantime which it secured by loans 
from banks. Therefore, this interest was paid 
simply because it was advanced in anticipation of 
subsequent sales of stock. 
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(C) 


On page 138 defendant’s counsel say that no evi- 
dence has been given that the amount of $24,000 
Was excessive, except the statement that the 
amount paid by the plaintiff for fares of its own 
employees in work of construction from June 6 to 
September was but $3,000. Apparently counsel 
have not read the evidence. The man in charge of 
the tickets (pp. 1967-1972) testified that for the en- 
tire calendar year in question all the tickets of both 
operating and construction employees amounted to 
$34,357.55; that during the last three months of 
1893 the tickets used by construction employees 
amounted to $909.35; during the first three months 
of 1894 to $927.90; during the second three months 
of 1894 to $881. This is an average of about $900 
per quarter for construction employees’ tickets, or 
$3,600 per annum, at a time when the construction 
work carried on by the plaintiff was, according to 
all the evidence, practically the same in volume as 
the construction work carried on by the defendant 
during the preceding year. The plaintiff also proved 
(page 2091) that if the number of construction em- 
ployees’ passes bore the same relation to construc- 
tion pay rolls in 1893 as during the next year, the 
construction employees’ passes from February 14, 
1893, to June 6, 1893, would have amounted to but 
$1,635.60. There was no possible way of proving 
exactly the number of construction employees’ 
tickets used during that preceding year, but the evi- 
dence makes it certain that the charge of $24,000 
was at least eight times greater than the amount 
actually expended for that purpose. 


(D) 
Counsel quote from the introductory statement 


of Mr. Collin as to the proportion of salaries trans- 
ferred to construction, and say there is no proof. 
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In fact, at page 2242, Mr. Hourigan testified from 
defendant’s ledger that the total payments for the 
five months commencing February 1, 1893, to the 
general officers, executive committee, directors and 
superintendents, amounted to $27,013.41. Mr. Col. 
lin’s statement is therefore borne out almost exactly 
by the proof. 


(E) 


Plaintiff has not in its account in the brief de- 
ducted the amount paid Mr. Bogardus for extra 
services rendered prior to June 6, 1893, although 
that might well have been deducted under the well 
settled rule of law, that an officer cannot recover 
any compensation except such as is voted to him 
in advance. 


(E) 


At the bottom of page 139 defendant’s counsel say 
that this charge of $27,619.67 for interest on loans 
from October 13, 1892, to January 4, 1893, was es- 
pecially authorized by the resolution of September 
27, 1893, which was adopted by both plaintiff and 
defendant. 

This statement of counsel is contrary to the evi- 
dence, because the resolution itself simply author- 
izes the Brooklyn City to charge to construction 
the interest on loans. Jt could not by any possi- 
bility refer to a period prior to June 6. It is still 
more impossible that it should refer to a period 
prior to the date of the lease. 

The fact that this item appears in the yellow 
sheet is only another proof that the directors who 
consented to the giving of the note of $808,000, cor- 
responding in amount to the net results shown on 
the yellow sheet, paid absolutely no attention to the 
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lease or to any rights of the plaintiff under the 
lease. Counsel for the defendant on page 140 say: 


“The assumption of Mr. Collin that this 
item of interest was charged to the particular 
six million dollars, which he claims to be due 
to the plaintiff under the lease after June 6, 

~ 1893, is unfounded in law and fact.” 


Defendant’s counsel apparently do not under- 
stand defendant’s system of bookkeeping. Defend- 
ant charged this item to construction, and in its bill 
of particulars and in all the accounts which it has 
made up in its attempt to show the expenditure of 
$6,000,000, it has included this item of $27,619.67 
as a charge against the $6,000,000. 


(G) 


Subdivision “G” is a repetition of subdivision 


oO? 


(H) 


This item of $10,000 appears from defendant’s 
own schedules and from its ledger to be a correction 
made in February 28, 1894, of an entry made on 
October 2, 1892. It is possible that the defendant’s 
books were incorrectly kept in 1892, and it was right 
for the defendant to correct them, but it attempted 
to correct them in such a way as to charge this 
$10,000 correction against the $6,000,000 fund. 


(I) 


This is sufficiently covered by plaintiff's main 
brief where it is conclusively proven that the trans- 
fer of the two sums making up a total of $285,020.95 
(plaintiff's brief, pages 95-103) were made to force 
a balance in the supply account, when the inventory 
showed that the supplies were not on hand but had 
disappeared in some way not accounted for by the 
defendant. 
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(J) 


This item of $46,454.02, operating expenses of 
the defendant before June 6, 1893, paid by the 
plaintiff, is corrected on plaintiff’s brief at page 76 
to the sum of $42,532.84. This amount was credited 
by defendant to plaintiff on its books, but was 
never paid, and has always been treated by both 
parties as an amount to be deducted from the con- 
struction funds advanced, and is so treated in the 
accounts set out in plaintiff’s brief as well as in de- 
fendant’s statement of its disbursements (Exhibit 
1457, p. 3), although in that exhibit it appears as 
$41,349.95. If counsel dispute that credit is due for 
this amount to the plaintiff, they dispute their own 
evidence, 

(Kx) 

This refers to two small vouchers on Exhibit 
E of defendant’s bill of particulars, which are listed 
there as advances to the plaintiff, but which, in fact, 
as the proof shows, were payments to third par- 
ties in most part for work done before June 6. 


(L) 


It is true that the item of $25,000 was advanced 
to the plaintiff as proceeds of real estate, but it 
was inserted in defendant’s bill of particulars (Ex- 
hibit E, last two items) as part of defendant’s 
statement of its expenditures from the $6,000,000 
fund. Plaintiff proved the facts with reference 
to these two items and thereupon counsel for the 
defendant withdrew them from its charges. 


(M) 


The matter of these two notes is sufficiently 
covered in plaintiff's brief. 

To sum up defendant’s argument under the sec- 
ond subdivision of Point Eleventh from pages 
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136 to 148 of its brief, it is somewhat singular that 
counsel has insisted upon quoting from the open- 
ing statement of counsel to the Court, without once 
referring to the evidence which supported those 
statements. The explanation of this fact is that if 
the evidence had been cited or had been understood 
by counsel, it would have convinced them that all 
the journal entries referred to should be stricken 
from defendant’s accounts as against the $6,000,000 
fund. 


(3) 


The question of generators has been fully dis- 
cussed in plaintiff's brief (pp. 103-5), as has the 
item of $41,655.41 referred to at page 145 of the 
defendant’s brief. Counsel there state that the item 
of $41,655.41 was the interest due on the moneys 
advanced by the defendant to the plaintiff for the 
period of its use. The yellow sheet shows that this 
was the interest on $582 000 from June 6, 1893, to 
August 15, 1894. All moneys advanced by the de- 
fendant to the plaintiff were advanced out of the 
proceeds of bonds and stock on which plaintiff paid 
interest and dividends, or else out of the proceeds 
of money borrowed by the defendant after June 
6, 1893, the interest on which was charged to the 
$6,000,000 fund. Defendant made no advances of 
any kind without getting interest either from the 
$6,000,000 fund or at 10% from the plaintiff. This 
fictitious balance of surplus of $582,000 never was 
paid out by the defendant and had no existence. The 
statement of counsel that this was the interest on 
moneys advanced is therefore very wide of the 
truth. 

On page 146 counsel omits to mention the divi- 
dend of $180,000 paid on June 30, 1898, which was 
not derived from rental but was declared out of the 
alleged surplus on that date. This amount with the 
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$660,000 admitted to be extra dividends on page 
146, makes a total of $840,000 in dividends paid by 
the defendant after June 6, 1893, which did not 
come out of rental. It had on hand at the time this 
litigation was commenced about $450,000 in cash, 
making a total of about $1,290,000, which it has 
either divided or has on hand, not received from 
rentals but kept out of the $6,000,000 fund. No 
other source of this cash can be imagined or sug- 
gested. These dividends could not have been paid 
out of surplus, as stated by counsel on page 146, 
because it had no surplus, if it had paid its obliga- 
tions as of the date the lease took effect as it solemn- 
ly agreed to do in Article IV of the lease. The yel- 
low sheet and the matter of this surplus are all thor- 
oughly discussed in plaintiffs main brief. 


Point Twelfth. 


Point Twelfth is fully answered in plaintiff's orig- 
inal brief at pages 202-288 inclusive. 

It is sufficient to say with reference to this point 
that the fund which was mortgaged in the collateral 
trust mortgage is not the one sued for here, but only 
the fund that is to be repaid to the plaintiff at the 
expiration or sooner termination of the lease. This 
is clearly stated by defendant on page 154, subdi- 
vision “B,” except that counsel are in error in stat- 
ing 


“that the claim in suit is moneys expended by 
the lessee after the exhaustion of the $6,000,000 
fund.” 

The claim in suit is not for any such moneys as no 
such action would lie, but is for the deficiency in 
the $6,000,000 fund agreed to be paid over imme- 
diately upon its expenditure by the plaintiff. 

The circular mentioned on page 155 of defend- 
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ant’s brief is signed by directors of the Heights 
Company, and no statements therein contained can 
have any weight, because it was sent out in connec- 
tion with the tripartite agreement, and the direct- 
ors were no more qualified to make the alleged ad- 
mission contained in that circular than they were 
to represent the plaintiff in any other way. De- 
fendant itself proved that the statements contained 
therein were false (pp. 7455-7459). 


Point Thirteenth. 


The defendant does not question the fact that the 
expenditure of over $2,000,000 was made by the 
plaintiff out of its own funds. It cannot question 
the fact that demand was made upon the defendant 
for reimbursement, nor can it question the fact 
that in March, 1894, the directors of the defendant 
passed a resolution refusing to make any further 
advances to the plaintiff, therefore no demand was 
necessary. 


Point Fourteenth. 


No such claim appears in the pleadings or in the 
bill of particulars, nor can any such claim be justi- 
fied from the language of the lease or the facts of 
the case. 


Answer to Defendant’s Reply Brief. 


Defendant’s reply brief is constructed upon the 
same theory upon which the interwoven officers 
and directors of the two companies acted in 1893 
and 1894, viz: that the provisions of the lease with 
reference to the expenditure of the $6,000,000 fund 
did not exist; that Article IV of the lease did not 
exist, and that the express covenant of the defend- 
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ant contained in Article IV that it would pay its 
obligations as of the date the lease took effect (which 
as we have shown was June 6, 1893), did not exist. 
It is constructed en the theory that whatever the of- 
ficers of the defendant chose to charge to capital 
account, either before or after the date of the 
lease, diminished by that much the fund of $6,- 
600,000 provided by Article V, and that the bal- 
ance of the capital account of the defendant after 
adding to such capital account any amount of 
arbitrary charges, measured the liability of the 
defendant under the lease. An examination of the 
tables in defendant’s reply brief proves conclu- 
sively that the defendant has deducted from the 
$6,000,000 fund all of the journal entries, which 
related to a period prior to February 14th, together 
with an alleged surplus. 

While as has been demonstrated in plaintiff’s 
original brief, the amount of defendant’s expendi- 
tures between February 14 and June 6 (as well as 
the amount of its construction and operating obliga- 
tions accrued June 6) is wholly immaterial to the 
decision of this action, yet because defendant's coun- 
sel have included in their reply brief certain state- 
ments and certain tables intended to confuse the 
mind of the Court, plaintiff will answer them in this 
reply brief. 

Defendant’s reply brief will be treated under 
points numbered to correspond with the numbers in 
that brief. 
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I. 


In the caption of this point, defendant’s coun- 
sel say: 


“The evidence establishes that the defend- 
ant subsequent to February 14, 1893, expended 
or advanced to the plaintiff, a sum largely in 
excess of $6,000,000.” 

It may be first observed that the tables set forth 
in defendant’s reply brief do not substantiate this 
allegation, because there are included in those 
tables large sums by way of journal entries, which 
admittedly related to dates prior to February 14th. 

Under this caption, defendant’s counsel say that 
such expenditures and advances have been estab- 
lished; first, by the direct and positive testimony 
of witnesses. On this question defendant’s coun- 
sel quote Mr. Lewis, Mr. Leggett and Mr. Forsdick. 
Mr. Lewis (p. 7472) and Mr. Forsdick (p. 7107) 
testified that their entire evidence in this respect 
is based upon the books of the defendant. Since 
those books show the expenditure of less than $5,- 
000,000 subsequent to February 14 out of the $6,- 
000,000 fund, any evidence of Mr. Lewis or Mr. Fors- 
dick to the contrary must be disregarded. So far 
as Mr. Leggett is concerned he did not even examine 
the books but based his evidence on the fact that as 
he testifies in the meeting with plaintiff’s board of 
directors who were, as we have established, entirely 
controlled by defendant, nobody claimed the $6,000,- 
000 had not been expended. It may, however, be 
suggested that while Mr. Lewis testified that 
the defendant’s account (p. 38 of reply brief) 
shows an expenditure of over $6,000,000, Mr. 
Lewis nowhere testified that the defendant 
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expended the $6,000,000 after February 14, 
except at p. 7457 of the minutes, where he 
testified that the defendant paid over to the plain- 
tiff on account of construction and conversion the 
$6,000,000, and that his recollection of that was 
just as correct as it was with respect to the other 
matters he testified to. His counsel hastened with 
leading questions to have him correct this admit- 
tedly erroneous statement (pp. 7457-8). In this 
connection must be read Mr. Lewis’ letter (p. 3393), 
in which he stated: 


“The details necessary were taken from the 
Brooklyn City R. R. Co.’s books as the lease 
provides, namely, the proceeds of the sale of 
the Brooklyn City R. R. Co.’s stocks and bonds 
at par less the disbursements of the Brooklyn 
City R. R. Co. from such funds before the lease, 
and before the delivery of the property of the 
lessor company under the lease and less the 
surplus of the lessor company at the time the 
lease became operative.” 

Second. Defendant’s counsel say that the ex- 
penditure of $6,000,000 after February 14 is proven 
by the vouchers and books of account of the de- 
fendant. 

The books do not show the expenditure of this 
$6,000,000 fund after February 14 or at any other 
time, as appears from all of the evidence in the 
case. In the attempt to show such expenditure 
after February 14th, defendant’s counsel at pp. 
20-21 of the reply brief is compelled to include all 
the journal entries, which, to the amount of over 
$600,000 admittedly relate to expenditures before 
February 14th. This question will be discussed 
later in taking up the defendant’s table of ex- 
penditures. . 


51 


Third. Defendant’s counsel say that the expendi- 
ture of $6,000,000 after February 14 is proven 
by the admissions of the plaintiff. The stipulation 
on pages 293-7 of the minutes expressly states that 
certain portions of the sums named on page 14 of 
defendant’s reply brief were expended for materials 
furnished and labor performed prior to February 
14, items which were therefore obligations of the 
defendant on that day, which had not been ex- 
pended under the direction of the plaintiff, as re- 
quired by Article V of the lease, and which must 
be deducted as they are deducted in the tables in 
plaintiff's brief. The two items of $50,000 and 
$30,000 paid the General Electric Company on 
July 8, 18938, and August 21, 1893, referred to at 
the top of page 15 of defendant’s reply brief are 
in the same category, namely, they were payments 
of obligations of the defendant accrued on Febru- 
ary 14. Under this heading defendant’s counsel 
neglects to mention the fact that the defendant had 
on hand on February 14 at least $500,000 of con- 
version funds from prior issues of stock; that the 
plaintiff repaid to the defendant $308,000; and neg- 
lects to include certain other funds on hand which 
admittedly should be devoted to conversion under 
Article IV of the lease. To this extent the state- 
ments on pages 14 and 15 of the reply brief mis- 
lead by omitting necessary deductions from the 
totals. | 

The quotation at the top of page 17 of defend- 
ant’s reply brief from the circular issued by the 
Long Island Traction Company’s directors is ad- 
mitted by Mr. Lewis under the skilful lead of his 
counsel (pp. 7457-8), to be untrue, The books prove 
that this statement was untrue. The action of de- 
fendant’s counsel in quoting this circular in their 
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brief is, therefore, an attempt to rest the defense 
on admissions acknowledged and proved by defend- 
ant to be contrary to fact. 

The items on page 17 of defendant’s reply brief 
of interest, cost of motors and equipment (the lat- 
ter being an arbitrary charge to plaintiff of equip- 
ment long since charged to equipment account and 
by the lease demised to plaintiff) are thoroughly 
discussed in plaintiff’s main brief. 

The statement at the bottom of page 17 of de- 
fendant’s reply brief: 


“There is no dispute that in August, 1894, 
the plaintiff joined with the Long Island Trac- 
tion Company in giving to the defendant a note 
for $308,340.35 in payment of expenditures 
made by the defendant for conversion pur- 
poses,”’ 

is disingenuous. In theory the note was given to 
make good an alleged surplus of the defendant 
which actually did not exist and was claimed by 
the defendant on the allegation that it had expended 
part of its surplus for construction purposes. 


Fourth. Defendant claims that the expenditure 
by the defendant of the $6,000,000 is proven by the 
reasonable and legal inferences from established 
and admitted facts. 

Under the undisputed facts defendant owed plain- 
tiff on August 15, 1894, $1,740,668.08, as shown on 
page 76 of plaintiff’s brief. 

That Lewis, Leggett, Bogardus et al., per- 
mitted the plaintiff company to give the defend- 
ant notes for $658,340.35, as alleged on page 18 of 
defendant’s reply brief, when the defendant owed 
the plaintiff company nearly $2,000,000, is a fact 
which on its face would create an inference that 
the defendant was not indebted to the plaintiff, but 
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when it is ascertained, as it has been in this case, 
that Lewis, Bogardus and their employees, kept the 
accounts of both companies in utter disregard of 
the solemn provisions of the lease and conducted 
the mutual transactions between the companies pur- 
suant to the apparent sanction of boards of direc- 
tors who were really interested in only one of the 
companies, the inference is entirely dissipated. 


II. 


The statement in the caption of this pojnt that 


“The settlement and adjustment of the ac- 
counts in August, 1894, and the note of $308,- 
340.35, given by plaintiff to defendant there- 
under made the total net capital expenditures 
by the defendant upon the demised railroads 
$18,925,000,” 


if true would be wholly immaterial, but as it hap- 
pens it is not true. 

Defendant’s counsel is evidently talking about the 
book accounts of the defendant, including the jour- 
nal entries to the amount of $682,198.33 and in- 
cluding various other wrongful entries which will 
be later pointed out. 

The table on pp. 19-22 of defendant’s reply brief 
is made up in utter disregard of Article IV of the 
lease and as if such article were not contained 
therein. 

This table starts off by admitting an unexpended 
balance of $500,354.35 out of previous capital is- 
sues. This amount corresponds to the conversion 
cash on hand $492,354.35 (p. 161 of plaintiff's 
brief), the difference being made up by the exclu- 
sion by one accountant of an item of $8,000 and the 
inclusion of that item by the other accountant. The 
total of $6,402,344.97 shown on page 20 of the reply 
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brief differs from the total of $6,042,170.06 on page 
160 of plaintiff’s main brief in the following par- 
ticulars : 


Amounts deducted by plaintiff on ac- 
count of construction obligations 
outstanding February 14, as es- 
tablished by proof in Appendix B, $ 194,345.99 
as established by stipulation 59,838.18 


$ 254,184.17 
Difference between sum of items $50,- 
000 and $30,000 on page 20 of 
reply brief and $13,542.10 of that 
amount, 66,457.90 


Credited on page 159 of plaintiffs 

brief, $ 320,642.07 
If this amount be deducted from the 

total on page 20 of the reply brief 6,402,344 .97 


the remainder is $6,081,702 .90 
If from this be deducted operating ex- 

penses paid by plaintiff (p. 159 of 

defendant’s brief), 42,532.84 
A balance of gross expenditures re- 

‘mains, $6,039,170.06 


This is the same amount as shown on page 160 of 
plaintiff's brief as net payments by defendant, ex- 
cept as it differs from the total shown as net pay- 
ments by defendant on page 160 of plaintiffs brief 
by $3,000, which is the amount of the correcting 
entry on page 30 of Exhibit A of defendant’s bill 
of particulars. The journal entries which defend- 
ant adds to this alleged expenditure have been suf- 
ficiently discussed in plaintiff’s main brief. The 
deduction of $41,849.95 made on page 21 of defend- 
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ant’s reply brief should be $42,532.84 (see evidence, 
pp. 329-331). 

The defendant then proceeds without warrant of 
logic or fact to reduce these expenditures by the 
plaintiff (whether $41,000 or $42,000) by “less 
items appearing in detail on Defendant’s Exhibit 
1467, $24,236.81.” By an examination of Exhibit 
1467 and of the defendant’s bill of particulars, it 
will be found that the following items are stated as 
credits on defendant’s bill of particulars; that such 
credits were used to reduce the admitted expendi- . 
tures of the defendant before arriving at the first 
three sets of figures at the top of page 20, of the 
reply brief; that such amounts are also included 
in the amount of $18,284.33 “for rebates, refunds, 
ete.,’ which amount defendant’s counsel assumes 
to add to construction funds. The items are as 
follows: 


Page 4 of Exhibit 1457. 

Page 1 of Exhibit 1467. 

Defendant’s Bill of Particulars, Schedule A, page 
30 and Schedule B, page 54. 

Refund on account of Bowery Bay, $850.00. 


Refund by Riter and Conley, 90.75. 
Interest, 288.33 
Interest 37.71 
Interest, | 95.54 
Refund by Pa. Railroad, 135.63. 
Repayment by U. S. Projectile Co. 1,414.86. 
Sales to U. S. Projectile Co., 541.41. 
Miscellaneous sales, 18.00. 
Miscellaneous sales, 27.20. 
Miscellaneous sales, 13.00. 


All these items therefore were deducted from the 
amount shown on the bill of particulars before 
reaching the totals at the top of page 20. They are 
added in again by including them in the sum of 
$24,236.81, which is deducted from the deduction 
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on page 21, and are also included in the sum of 
$18,284.33 on page 21 of the reply brief which is 
used in that table to increase the amount of avail- 
able funds. This method of handling these credits 
can serve only to confuse, and the items should 
not appear either in the $24,236.81 or in the $18,- 
284.33. 

In this total of $24,236.81 is included, as will 
appear by reference to Exhibit 1467, $8,000 paid on 
February 9, 1893. This item should go to decrease 
the balance of $500,354.35 on page 19, making $492,- 
354.35 to correspond with plaintiff's account of the 
conversion funds on hand February 14. 

There is also included in the item of $24,236.81 
(see Exhibit 1467), an item of $10,000, a mere book- 
keeping entry to correct an erroneous entry in the 
real estate account of the defendant, which is ex- 
plained at page 249 of plaintiff's brief. There is 
also included three small items of $42, $319 and 
$65.88, which were charged to construction on de- 
fendant’s ledger but omitted from its bill of par- 
ticulars, because on the face of the voucher as de- 
scribed on Exhibit 1467, these items were ordinary 
repair items, and should not have gone into the 
construction account (Hvidence, p. 7328). 

It appeared by the inspection of the vouchers of 
these three items that $42 was for real estate re- 
pairs, $319 was for freight and unloading sixteen 
‘ars of hay, and $65.88 was also freight. None of 
the items making up the sum of $24,236.81 are there- 
fore proper deductions. 

On the other side of the account, the defendant 
has included on page 21 the alleged cost of the 
Sands Street and High Street property, although 
the actual selling price was $39,986.37 more than 
the alleged cost. Defendant’s counsel has not seen 
fit anywhere to justify the deduction of this part 
of the selling price. If the lease was in effect so 
that the provisions of the lease with respect to the 
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sales of real estate applied, then the total seliu, 
price should have gone into the conversion funds 
under Article XLV. If the lease was not in effect, 
still the defendant should have accounted for the 
total selling price, because it is inconceivable that 
after the date of the lease, the defendant could sell 
part of its capital investment and carry practically 
one-fourth of the selling price to surplus account. 
If this could be done, then logically defendant 
should have charged its surplus and credited to 
capital the difference between the cost of its tracks 
and the amount received for old rails; which would 
have wiped out its surplus and most of its capital 
account, 

The next item of $18,284.33 taken from Exhibit 
1457 is made up of the above items of credit, to- 
gether with an item of $11,474.40. This latter item 
alone should appear in this addition. 

At the top of page 22, defendant’s counsel have 
evidently forgotten the provisions of Article IV of 
the lease that any surplus of monies, credits and 
securities on hand should be devoted to the payment 
of defendant’s debts, and the balance applied to con- 
version. Defendant’s counsel have assumed in this 
table that all payments after February 14, whether 
the obligations were incurred before that date or 
after that date, could legitimately be charged 
against the $6,000,000 fund, and in that way have 
apparently by including the journal entries, bal- 
anced the capital account, but defendant’s counsel 
have carefully excluded from this calculation the 
balance of monies, credits and securities, after pay- 
ment of the surplus and the debts, amounting to 
$290,292.35, as shown on pages 160 and 161 of the 
plaintiff’s brief. 

With the corrections above noted, the tabulation 
shown on pages 20, 21 and 22 of the reply brief will 
coincide with the result shown on page 161 of plain- 
tiff’s brief, with the exception that defendant has 
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neglected to credit the interest, $16,136.46, paid on 
the note of $308,340.35. 

Defendant’s counsel go on to state on page 22 
that in fixing upon the figures of $308,340.35, the 
entire expenditures of the proceeds of the stock 
and bonds of the defendant must have been exam- 
ined and considered. On the contrary, the yellow 
sheet shows that no such items were considered, and 
the method of arriving at the balance of $308,340.35 
cn the yellow sheet by the inclusion in the calcula- 
tions there shown of all of the journal entries, and 
of the tangible assets on hand, necessarily made the 
$308,340.35 equal to the balance of assets in the so- 
called capital accounts of the defendant in its ledg- 
Crs, 

At the top of page 23, defendant’s counsel says 
that the practical construction of the lease adopted 
hy the parties in the settlement and adjustment of 
their accounts in August, 1894, was that the de- 
fendant was to contribute after the date of the lease, 
a sum sufficient to make its total capitalization 
£18,925,000. 

It is true that the practical construction adopted 
liv the two Boards of Directors acting in the in- 
terest of the Brooklyn City Railroad Company in 
diametrical opposition to the provisions of the lease, 
was worked out in the bookkeeping of the defend- 
ant, so as to show that the defendant before and 
after the date of the lease, had charged to its capi- 
tal accounts sufficient to make $18,925,000. 

The statement at the bottom of page 238 that the 
plaintiff insists that the defendant should contribute 
in addition to the capital, a further sum of $2,000,- 
000 is not the fact, but the plaintiff insists that the 
capital accounts of the defendant if used as 
the basis of an accounting should not be 
swollen by arbitrary journal entries not authorized 
vy the lease, but which were made simply for the 
purpose of retaining a part of the $6,000,000 fund 
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in the surplus account of the defendant, and plain- 
tiff insists that defendant pay over the amount due 
under the terms of the lease, which were entirely 
ignored by defendant. As pointed out on page 54 
of plaintiff’s brief, the defendant could have com- 
plied exactly with the provisions of the lease with- 
out the issue of any additional bonds or stock. 


ITI. 


The assertions in the caption of this point are 
completely answered in plaintiffs main brief. The 
following suggestions may, however, be made: 


(a) The provision of Article V as to the sale of 
stock at par, was unquestionably a minimum and 
nothing in the lease prevented sale of stock at a 
premium. In fact certain fractional shares were 
sold at a large premium. Any premiums realized 
would be “monies, credits and securities applicable 
under Article IV to the payment of the obligations 
of the defendant,” and the premiums on the bonds 
are in the same category. 

If the defendant had obtained the premiums which 
certainly could have been obtained on the stock, 
and used such premiums with the actual premiums 
received on the bonds in extinguishment of its con- 
struction and operating liabilities as of June 6, 
1893, unquestionably there would now remain in the 
$6,000,000 fund $1,740,258.38. 


(b) Some of plaintiff's vouchers included in its 
expenditures out of advances by defendant, were ad- 
mittedly for materials furnished before June 6th, 
but these vouchers amount to only a few hundred 
dollars, and in every case were for accounts for 
trucking or labor running from June Ist to June 
30th. Most vouchers of this character were divided 
at the time, part being paid by each Company, but 
evidently the officers neglected to subdivide these 
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few vouchers by inadvertence. The defendant’s 
counsel introduced a large list of vouchers which 
they refer to as being found in the minutes, pages 
2382-2399 and 3648-3667, but in fact only two or 
three of these vouchers covered materials or labor 
furnished prior to June 6th. No evidence was in- 
troduced except the vouchers themselves, and none 
of them except the first three or four show any de- 
livery of material or furnishing of labor prior to 
June 6th. The statement that all these vouchers 
show such expenditures by plaintiff for materials 
prior to June 6th is thereby contrary to fact. 

The next assertion on page 25 that plaintiff rec- 
ognized this obligation to pay and discharge the cost 
of conversion prior to June 6th by borrowing from 
the defendant money to pay and discharge the de- 
fendant’s obligations incurred prior to June 6th, 
is in the same category as the balance of the so- 
called tripartite agreement, and the discussion of 
the conditions under which that agreement was 
made in plaintiff’s main brief, effectually disposed 
of the conclusion attempted to be reached by defend- 
ant’s counsel. 


IV. 


Under this heading, defendant’s counsel has 
made a very lame attempt to show that the defend- 
ant expended after June 6th under Article V 
$5,381,237.05, but in the table prepared at page 27, 
defendant has had to include the $150,245.79 for 
equipment included in the inventory and leased to 
plaintiff, and paid for before June 6th. It has also 
had to include the $80,000 paid the General Elec- 
tric Company for generators almost en- 
tirely furnished prior to February = 14th, 
the $328,416.10 paid on account of _ its 
own construction obligations outstanding June 
6th, which under Article TV of the lease it had 
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agreed to pay itself, also the sum of $5,993.88 in tik 
same category, the three items of interest on con- 
struction loans made at a time when the defendant 
had in hand from proceeds of stock and bonds, abun- 
dant monies for conversion purposes, and the item 
of $41,655.41 extorted from plaintiff as alleged in- 
terest on a non-existing surplus. In this calcula- 
tion, defendant has not made allowance for the 
$308,000 returned by the plaintiff to the defendant, 
nor for the $165,500 proceeds of real estate, nor for 
any of the other items of credits which at other 
places it admits should be given. 


Vv. 


Defendant’s counsel states on page 29, that the 
sum of $231,789.60 premiums on bonds by express 
provisions of Article V of the lease, are excluded 
from the funds to be devoted to the cost of conver- 
sion of the demised railroads. This is an unfair 
statement of the provisions of Article V. By Ar- 
ticle V, the $6,000,000 fund does not include pre- 
miums on bonds, but by Article IV all monies, 
credits and securities are to be devoted to the pay- 
ment of defendant’s obligations as of the date the 
lease should take effect. At all parts of the brief, 
defendant treats the $6,000,000 as on hand on Feb- 
ruary 14th, and therefore must treat the premium 
on bonds as on hand certainly on June 6th. Such 
premiums under thedefendant’sinterpretation of the 
lease, must be included as part of the monies, cred- 
its and securities, and must be devoted to the pay- 
ment of defendant’s obligations including its con- 
struction obligations on June 6th. This fact is 
wholly ignored in the brief. 

At the bottom of page 29, defendant’s counsel 
claims that the note of $308,340.35 was exactly the 
amount in excess of the sum the defendant was 
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obliged to expend subsequent to February 14th. In 
making up the table on pages 30, 31 and 32, defend- 
ant takes the total assets on hand, calling the 
$3,000,000 bonds and $3,000,000 stocks assets 
on hand, adds the cost (but not the amount real- 
ized by the sale) of real estate, and obtains a total 
of assets applicable to all purposes of $7,472,070.10. 
The defendant on that date had large operating and 
construction Habilities outstanding, to which prem- 
iums on bonds must be apphed under Article IV, 
yet the amount of these premiums, $231,789.60, is 
omitted from this table of assets. In order to make 
up the expenditures, the defendant continues to call 
journal entries expenditures although the discus- 
sion shows that no part of the same except three 
items of interest on loans, $20,644.14, $163.89 and 
$5,297.24, were actually paid out after February 
14th. The defendant has continued in this table 
the same operation of deducting from expendi- 
tures shown on the bill of particulars, the credit 
items enumerated under the last point of this brief, 
inserting them in the item of $24,236.81 on page 32 
as a deduction from a deduction, which means an 
addition to expenditures, and also inserting them 
in the item of $18,284.33 on page 30 as an addition 
to assets. In this table, the defendant has assumed, 
in violation of the provisions of the lease, to deduct 
from the total assets, including the $6,000,000 of 
bonds and stock, an alleged surplus of $760,792.79, 
although as shown on plaintiff’s brief at page 160, 
the book surplus at that time was $668,543.54, 
which should be decreased by outstanding accrued 
operating liabilities of $157,853.60. Assuming that 
the defendant had ceased operation on February 14, 
it would have been compelled to charge to surplus 
all of its outstanding operating liabilities ineclud- 
ing interest and taxes, and would have had no fur- 
ther income from operation to increase such sur- 
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plus. By the table as constructed on page 30, de- 
fendant’s counsel assumed that defendant could 
take the entire amount of $760,790.79 out of its 
assets for use of its stockholders without making 
any provision whatever for charging to such surplus 
the outstanding and accrued operating liabilities. 
By this erroneous method of account, the defend- 
ant’s counsel gives its stockholders the benefit of 
about $250,000, to which they were not entitled by 
any possible theory of finance or bookkeeping, even 
if no lease had been made. 


VI. 


The journal entries have been so thoroughly dis- 
cussed in plaintiff’s main brief, that it is unneces- 
sary to quote at length from the evidence. It may 
be observed. briefly, 


1. The $90,000 was part of a dividend paid to de- 
fendant’s stockholders in January, 1893, trans- 
ferred by journal entry to construction, thus in- 
creasing surplus to that amount on the pretext that 
interest for one year at 3% on $3,000,000 of stock 
should be charged to construction because the 
$3,000,000, although expended, was not yet earning 
a dividend. By this process, the defendant in effect 
took out of the monies intended to reimburse the 
plaintiff for its construction expenditures, interest 
during the entire year 1893 on $3,000,000 of defend- 
ant’s capital, and at the same time received from the 
plaintiff interest at 10% upon the same $3,000,000 
from June 6th to December 31, 1893. 

The entire explanation of Mr. Lewis and Mr. 
Thompson of all of these journal entries, explains 
nothing except a desire to increase the construction 
account upon the flimsiest pretexts. Both wit- 
nesses stated that this so-called readjustment was 
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made in accordance with the custom of the Com- 
pany for many years, yet we find, as Thompson him- 
Self says in Exhibit 1444, that the Company had 
always charged new work to operating expenses, 
and each year before making its annual report had 
adjusted such charges. In years when no construc- 
tion account was kept, and all construction was 
charged to operation, undoubtedly some such ad- 
justment at the end of the year was entirely proper, 
but in a year when distinct construction reports 
and expenses were kept and charges made monthly, 
no such excuse existed for this inflation of the con- 
struction account. 

At the top of page 50, defendant’s counsel states 
that the resolutisn just quoted authorizes certain 
charges. An inspection of the resolution shows 
that it authorizes the Brooklyn City to make charges 
for interest on money borrowed, but nothing else. 
The Heights only is authorized to make the charges 
named on page 50. 

Mr. Trull’s comment on page 50 as to the dead 
horse account, does not answer the question asked 
upon the argument. Plaintiff was charged with the 
dead horses just as for so much money paid over, 
whereas if Mr. Trull’s explanation were correct, 
plaintiff should have been credited with the amount 
as for so much money expended by plaintiff upon 
construction. 


VII. 


Undoubtedly Defendant’s Exhibits 1457-69 are 
compiled from the books of the defendant. and cor- 
rectly state certain entries made in defendant’s 
books. This of course does not prove that the en- 
tries were justifiable. 

On page 52, defendant’s counsel state that the 
surplus shown in the balance sheet contains no ref- 
erence to operating liabilities, because such accruals 
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were subsequently paid, and would have resulted in 
a corresponding liability on that date, thus reduc- 
ing the funds applicable to capital expenditures. 
As a general statement, this is correct, but the vice 
of the method of computation adopted by the de- 
fendant lies in the fact that deduction of the ac- 
crued obligations from surplus, would leave the sur- 
plus at a certain figure, and if the account is made 
as of June 6th, such accrued obligations cannot be 
provided for without deducting them from the $6,- 
000,000 fund. Defendant’s method of computation 
apparently gives the defendant a very large surplus 
to divide, when in fact such surplus did not exist. 
This method was undoubtedly used in an attempt 
to justify the dividends subsequently paid. 
On ‘page 53, defendant’s counsel states, 


“the statement that subsequent to February 14, 
1893, the defendant paid its stockholders divi- 
dends of $840,000 in excess of rents received 
from the plaintiff is untrue.” 

Defendant’s counsel evidently made this as- 
sertion in ignorance of the evidence of his 
own accountant found at pp. 7082-92, where de- 
fendant’s own witness showed that subsequently to 
February 14, 1893, defendant paid to its stockhold- 
ers in excess of rents received from the plaintiff a 
total of $840,000, viz.: $180,000 on June 30, 1893, 
March 31, 1894, $240,000, July, 1895, $300,000, 
January, 1899, $120,000 (p. 7091), making a total 
of $840,000. 


VIII. 


Defendant’s counsel here state that 


“all the cases cited by the plaintiff's counsel. 
are cases in furtherance of the well known rule 
in equity preventing a fiduciary from dealing 
with himself, and none of them applies to the 
case of a director carrying on in his official 
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capacity any kind of transaction with another 
corporation in which he happens to be a stock- 
holder.” 

The latter part of this statement is wholly with- 
out foundation. Defendant’s counsel have evidently 
not read the cases cited. Many of them are cases 
where the adverse interest of the directors whose 
transactions were set aside consisted wholly in the 
ownership of stock in another corporation with 
which such directors in their fiduciary capacity were 
undertaking to contract, and we by no means ex- 
hausted the list of such cases, The Court will find 
that in the opinions in a number of cases cited by 
us, the Courts discussed still other cases in which 
the rule was applied under such circumstances. 
Perhaps the leading case in this country upon this 
question is Wardell vs. Union Pacific Railroad Co., 
103 U. S., 651, where the vice of the transaction 
consisted in the fact that the directors of the Union 
Pacific Railroad Company were stockholders in the 
Coal Company to which Wardell had assigned his 
contract, and that by reason of their ownership of 
stock in the coal company, they had acquired an 
interest in a valuable contract as against the Rail- 
road Company. The same may be said as to Thomas 
vs. Brownville Railroad Co., 109 U. S., 522. Coun- 
sel without authority in support of their position, 
seek to limit the rule to cases involving a set of 
circumstances such as existed in Sage vs. Culver, 
147 N. Y., 214. The language of the Court in that 
case must be considered with reference to the facts 
attempted to be set up in counsel’s complaint in 
that action. All that the Court of Appeals held 
was that the facts alleged showed that a fraud had 
been committed upon the corporation. It is imma- 
terial how the adverse interest of directors may be 
represented. It may be by reason of the sole owner- 
ship by the directors as individuals of a contract 
with a corporation for which they assume to act. 
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It may be by reason of the fact that they are part- 
ners in a copartnership dealing with their corpora- 
tion, or that they are stockholders in another cor- 
poration with which they are dealing. The Courts 
look through the apparent ‘to the real transaction, 
and as said in the case of Munson vs. Railroad Co., 
LOGAN GY 5 108 


“The law permits no one to act in such in- 
consistent relations, It does not stop to in- 
quire whether the contract or transaction was 
fair or unfair, It stops the inquiry when the 
relation is disclosed, and sets aside the trans- 
action or refuses to enforce it at the expense of 
the party whom the fiduciary undertook to rep- 
resent without undertaking to deal with the 
question of abstract justice in the particular 
case.” 


In that case it will be remembered that only 
Munson, who was one of ten directors, was adverse- 
ly interested but the Court set the contract aside. 

As showing the reason for this rule, the Court 
of Appeals in the same opinion uses this language : 


“The value of the rule of equity, to which 
we have adverted, lies to a great extent in its 
stubbornness and inflexibility. Its rigidity 
gives it one of its chief uses as a preventive or 
discouraging influence, because it weakens the 
temptation to dishonesty or unfair dealing on 
the part of trustees, by vitiating, without at- 
tempt at discrimination, all transactions in 
which they assume the dual character of prin- 
cipal and representative.” 

When the Court reads the cases cited in the ap- 
pendix to our main brief, it will be seen that the 
rule stated by us is without any limitation what- 
ever, 

At p. 61 of the reply brief counsel say : 


“None of the directors of the plaintiff com- 
pany is shown to have any direct or personal 
interest in the subject matter of the tripartite 
agreement.” 
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Counsel stated in oral argument that the tri- 
partite agreement was one of the bits of evidence 
upon which they relied to show that the two cor- 
porations had entered into an accord and satisfac- 
tion. We have shown that every director but one 
or two who supported by his vote this tripartite 
agreement, was interested in the defendant corpora- 
tion, and therefore disqualified to act, not only with 
reference to the tripartite agreement, but concern- 
ing any accounting or settlement, if any such had 
been entered into. 

Under all the decisions cited on plaintiff’s brief, 
plaintiff's directors were absolutely disqualified 
from acting upon any question of settlement of ac- 
counts between the two companies, and any alleged 
settlement could be at any time wholly disregarded 
by the plaintiff. 


(2) Counsel assumes that because the Long 
Island Traction Company, the owner of all the 
stock of the Brooklyn Heights, joined in the tri- 
partite agreement, therefore it was ratified by all 
the stockholders of the plaintiff, and in support of 
this proposition, counsel cites authorities holding 
that an invalid agreement can be ratified by stock- 
holders. The general proposition is correct, but 
counsel attempts here to hide the fact that the 
stockholders of the Long Island Traction Company 
never ratified the agreement, nor joined in it, and 
that such stockholders were in substance and effect, 
stockholders of the Heights. The only action 
taken by the Long Island Traction Company, was 
taken by its Board of Directors, who were the 
identical persons constituting the Board of Di- 
rectors of the Heights, and who misrepresented the 
stockholders of the Long Island Traction Company 
in the same manner that they did the plaintiff cor- 
poration, and were equally disqualified to act for 
either the Long Island Traction Company or its 
stockholders. 
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It is a novel proposition, of which defendant’s 
counsel seem to be first inventors, that a contract, 
voidable because made by interested directors, can 
be ratified by the same directors acting as trustees 
for the sole stockholder. 


(3) Counsel says that the tripartite agreement, 
if voidable, should be avoided with promptness. The 
evidence shows that this action was commenced as 
soon as disinterested directors were able to ascer- 
tain the facts, and that they were prevented from 
ascertaining the facts earlier only by the refusal of 
defendant’s officers to submit statements in detail 
of the accounts between the Companies. ’ 


(4) Counsel says that the tripartite agreement 
has been fully performed, and the plaintiff having 
received the full benefit and advantages of the 
agreement, is estopped from questioning its valid- 
ity. The contract was performed by the plaintiff 
to the extent of giving a note of $308,000 without 
consideration, and afterwards paying the note; to 
the extent of giving notes of $350,000 to the de- 
fendant for money advanced to pay defendant’s 
debts, and afterwards paying these notes; but was 
not performed by the defendant in so far as the de- 
fendant agreed to loan the balance of $1,375,000 to 
the plaintiff under Article IX of that agreement. 
We are unable to see where the plaintiff received 
any benefit whatever from the agreement or from 
any action taken under it. 


(5) The defendant comes to the conclusion that 
it is not relying upon the tripartite agreement, and 
that such agreement is only invoked as a piece of 
evidence to establish defendant’s claim that there 
was an accounting, and an accord and satisfaction. 
All the preceding subdivisions of this point there- 
fore are immaterial. The question as to admis- 
sions in the tripartite agreement by the plaintiff 
have been fully discussed in plaintiff’s brief. 


IX. 


Under this point, defendant’s counsel seems 
grieved because the note of $308,340.35, and inter- 
est on it, $16,136.46, is reckoned as monies, credits 
and securities in hands of the defendant on June 
6th. The yellow sheet and the ledger of the defend- 
ant treat this note and the interest as of June 6, 
1893. It was alleged to be a payment as of June 
6, 1893, was credited to construction account on 
defendant’s books, and if defendant takes into ac- 
count any payments made after June 6, 1893, it 
must of course take into account construction funds 
received after that date. 

The Court’s attention is particularly directed to 
the statement on page 66, which defendant’s counsel 
labels “a correct statement of monies, credits and 
securities of the defendant on hand June 6, 1898, 
and the obligations of the defendant to be paid there- 
from”. If the $3,000,000 stock and $3,000,000 bonds 
were on hand, certainly the premiums received and 
which ought to have been received thereon were also 
on hand. This table shows clearly the position al- 
ways taken by defendant and its counsel, viz.: that 
the manufactured surplus of $1,050,0438.80 (made 
up by transferring by journal entries and charging 
part of the operating expenses of the preceding year 
to construction, thereby increasing the operation 
surplus) should be deducted from the $6,000,000 of 
bonds and stock provided by Article V of the lease, 
which $6,000,000, as we have repeatedly demonstrat- 
ed, was to be devoted to conversion and construc- 
tion without any deductions whatsoever. 

It will be noted further in this table, that the de- 
fendant has inserted as monies $294,888.32, when it 
uppears on page 322 of the record defendant had on 
hand cash of $304,933.18. Defendant has included 
among the credits the Sand Street certificate of 
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$150,000, and the mortgage due on the Grand View 
Hotel, $22,115.86, which were unquestionably se- 
curities, while it has omitted the credits which are 
shown on page 322 of the record, and pages 164 and 
165 of plaintiffs brief. 

Unquestionably it was the duty of defendant by 
Article IV to pay all of the items listed on page 
66 of the reply brief as obligations, out of 
the monies, credits and securities, leaving un- 
touched the $6,000,000 provided in Article 
V, and, as pointed out in plaintiffs brief, 
it was abundantly able to do this from the prem- 
iums on bonds and stock without touching in any 
way the principal of the bond and stock issues, 
without borrowing money and without touching the 
rental received from the plaintiff. As shown on 
page 76 of plaintiffs brief, out of the $6,- 
000,000 fund, only $4,259,741.62 has been expended 
by defendant. 


x. 


Notwithstanding Article XXXV quoted by the 
defendant, it still remains the fact that under Ar- 
ticle XLV, the directors of the two companies 
might never agree on the terms and conditions of 
delivery of the lease, that such lease might never 
be delivered, and in that case, neither party would 
have had a cause of action against the other. 


XI. 

The argument of defendant’s counsel under this 
heading may be summarized as stating that al- 
though the defendant covenanted to advance $6,000,- 
000 to cover the cost of conversion, and al- 
though it may have advanced but $4,000,- 
000 of that amount, yet if the plaintiff, having made 
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contracts for construction and conversion, paid the 
money due under those contracts, out of its own 
funds or out of borrowed funds, such payments must 
be considered under the lease as payments made out 
of plaintiffs own funds, and therefore not to be re- 
covered from the defendant until the termination 
of the lease. This statement of the entire proposi- 
tion under this point answers the point itself. 


XII. 


The assertions under this point are completely 
discussed in plaintiff’s brief (pp. 225-238), but it 
is necessary to correct certain misstatements, 

Defendant’s counsel are evidently unable to ap- 
preciate the distinction between funds immediately 
repayable to the plaintiff by the defendant on ac- 
count of conversion expenses of the plaintiff in- 
curred in anticipation of payment of part of the 
$6,000,000 fund, and payments made by the plain- 
tiff on account of conversion in excess of funds due 
it from the $6,000,000 fund, and probably for that 
reason have not referred to the granting clause in 
the Long Island Traction mortgage from which 
alone arises any equity of the Brooklyn Rapid Tran- 
sit Company in any construction account. That 
clause granted to the ‘Trustee an _ interest 
(subsequently conveyed to the Brooklyn Rapid 
Transit Company) in a construction fund 
payable -at the end of the lease. By the 
contract of March 24, 1896 (pp. 1268-7274 of 
the record), the Brooklyn Rapid Transit Company 
released the Heights from paying a certain indefi- 
nite amount which the Heights owed, by reason of 
the fact that the Heights had received the benefit 
of some of the obligations issued under the Long 
Island Traction mortgage, and had been one of the 
signers of the collateral trust notes. Instead of un- 
dertaking to fix the amount of such indebtedness of 
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the Heights to the Transit Company, the two Com- 
panies agreed that the Heights Company should 
pay the Transit Company interest at the rate of 
five per cent. upon the total Brooklyn City 
construction account, which was fixed at $2,- 
237,897.35, such interest to be paid until the 
termination of the lease; and the Transit 
Company accepted such agreement to pay in- 
terest in full satisfaction of all its claims and de- 
mands, by reason of the transactions thereinbefore 
set forth, meaning the execution of the Long Island 
Traction mortgage, the advance of money under the 
collateral trust notes to the Heights, the foreclosure 
of the mortgage, and any other advances which 
might have been made; and therefore, instead of 
this contract attempting to vest any title in the 
Transit Company to any claims whatever against 
the defendant, it on the contrary released any 
claim that it might have at that date against the 
defendant for any advances that its predecessors 
might have made of funds which were used by the 
Heights Company in construction or conversion. 
No relations between the plaintiff and the defend- 
ant are affected in any way by this contract, the 
only effect being to leave the title to the claim 
against the defendant (even for the construction 
account payable at the end of the lease) in the 
Brooklyn Heights Company. 

The total of $2,237,897.35 referred to on page 73 
of the reply brief and also in the evidence of Mr. 
Forsdick, page 74 of the reply brief, was the net 
total of construction expenditures of the plaintiff 
after deducting all advances and credits. 

Plaintiff has proven in this case that of this 
total $1,740,258.38 was due plaintiff from the de- 
fendant on September 1, 1894, and that the re- 
mainder of approximately $500,000 with about 
$5,000,000 more subsequently expended is due plain- 
tiff from the defendant at the termination of the 
lease, 
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Neither the granting clause in the Long Island 
Traction mortgage, nor any of the documents, nor 
any of the dealings or accountings between any of 
the parties, ever put the Brooklyn Rapid Transit 
Company or the Central Trust Company in position 
to sue the defendant for the $1,740 258.38 due upon 
the cause of action alleged in this complaint and 
proven in the evidence. Neither of them can ever 
recover from the defendant the amount recovered by 
the plaintiff here. That is the final test of the owner- 
ship of this cause of action sued upon, and applying 
that test the plaintiff is unquestionably the owner 
of the cause of action. 

At page 74, counsel says that the word “equity” 
is used owing to the fact that the Brooklyn Rapid 
Transit Company had sold and transferred the ac- 
count to the Central Trust Company. On the con- 
trary the word “equity” is used because the Brook- 
lyn Rapid Transit Company had the right only to 
receive interest on the amount stated until the ter- 
mination of the lease and had no right to collect 
either from the plaintiff or defendant the principal 
of the amount. It, therefore, had only an equity 
in the entire account. 

On the same page counsel says that the Brook- 
lyn Rapid Transit Company in its report to the 
New York Stock Exchange described the Brook- 
lyn City Construction account as its property and 
included it among its assets. This statement is in- 
tended to mislead. The Brooklyn Rapid Transit 
Company described itself as the owner of the stock 
of the Brooklyn Heights Railroad Company, and 
therefore, beneficially the owner of the assets of 
the Brooklyn Heights Railroad Company among 
which it listed the construction account. 
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On page 74 counsel also says that plaintiffs coun- 
sel omits reference to the evidence of Mr. Forsdick. 
Mr. Forsdick does testify at the pages named, that 
the total of $2,237,897.35 mentioned in the agree- 
ment of March 24, includes the note, $308,340.35, 
and also the debit balance of $1,059,543.34, and he 
also testifies that it includes the disbursing com- 
mittee certificates amounting to over $1,200,000. He 
therefore according to his evidence, includes in $2,- 
200,000, a total of over $2,500,000, an absolutely 
absurd conclusion. 

At page 75 counsel speaks of the resolution of 
disclaimer adopted by the Brooklyn Rapid Tran- 
sit Company as if it were intended as an assign- 
ment. The disclaimer was introduced solely as evi- 
dence that the Brooklyn Rapid Transit Company 
does not claim to own the cause of action sued 
upon, and never has claimed to own it. This dis- 
claimer unquestionably would estop the Brooklyn 
Rapid Transit Company from ever suing upon the 
account, and notwithstanding that fact, the de- 
fendant would have the Court turn the plaintiff 
away without remedy, because the defendant as- 
serts that another party owns the account, although 
that other party never could sue upon it. This line 
of reasoning is characteristic of the entire brief, 
and of the entire course of action of the defend- 
ant in its treatment of the plaintiff. 

Defendant’s counsel resort again on page 76 
to invective and misstatements. It is true that 
plaintiff's statement to the State Board of Rail- 
road Commissioners that the amount of the cost 
of conversion was payable at the termination of 
the lease, was inexact, but unquestionably that fact 
was not known to the plaintiff. The Brooklyn 
Rapid Transit Company did not practice a deceit 
upon the Stock Exchange because it did not list 


76 


this cause of action as an asset of the Brooklyn 
Rapid Transit Company, but as an asset of the 
Heights. 

The remaining allegations on page 76 are equally 
without foundation. The Brooklyn Heights Rail- 
road Company remains under obligations to pay 
the Brooklyn Rapid Transit Company interest at 
five per cent. upon the entire amount of the so- 
called construction fund for the next 984 years. 
Certainly that agreement, secured as the agreement 
is by the ownership of the stock of the Heights 
Company by the Brooklyn Rapid Transit Com- 
pany, is a better security for the bondholders of 
the Brooklyn Rapid Transit Company even than 
the deposit of the entire amount in cash. 


XIII, 


Defendant’s counsel repeat again here the claim 
that because the Heights borrowed money to make 
conversion payments, and afterwards repaid the 
money to sources from which it was borrowed, it 
therefore has no right to collect the amount from 
the defendant. In one breath they say that if the 
plaintiff had made such expenditures out of its 
own funds, it must wait for the termination of the 
lease before it can collect, although the defendant 
is in default to the extent of $2,000,000, out 
of the $6,000,000 fund, and in the next breath they 
assert that because the plaintiff did not make such 
expenditures out of its own funds, because it bor- 
rowed the money and afterwards repaid such money, 
it has no right to collect from the defendant on ac- 
count of defendant’s wrongful withholding of ‘the 
funds. 
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XIV. 


A judgment for the defendant’s counterclaim 
would only add a little to the injury already done 
plaintiff. Plaintiff is now paying ten per cent. per 
annum upon the money, part of which makes up the 
expenditure of $1,816,366.90 set forth as a counter- 
claim in this action. The money was expended by 
the defendant upon its own railroad. Of course 
if the defendant could now recover that sum from 
the plaintiff, it would have the money and would 
continue to draw from the plaintiff ten per cent. 
upon the stock issued for the money originally 
spent. This would be pursuing the same policy 
under which it has compelled the plaintiff for fif- 
teen years to pay five per cent. upon $3,000,000 
and ten per cent. upon the other $3,000,000 of the 
$6,000,000 fund, although it has during all that 
time, withheld $1,740,258.388 of that amount. 


XV. 


Defendant’s counsel misses the point of the ar- 
gument. The defendant of course was not directly 
responsible for the foreclosure proceedings of the 
Guarantee Trust Company. It had agreed to ad- 
vance $1,375,000, but as soon as it got the well se- 
cured notes of the plaintiff for $308,340.35 which the 
plaintiff did not owe, and had loaned the plaintiff 
upon equally well secured notes, $350,000 with 
which to pay the defendant’s own obligations, it re- 
fused to make any further advances under this 
agreement. No surer way could have been devised 
for compelling a foreclosure. 
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XVI. 


Plaintiff is entitled to judgment for $1,740,- 
258.38, with interest from September Ist, 1894, be- 
sides costs. 


Respectfully submitted, 


GEO. D. YEOMANS, 
Attorney for Plaintiff. 


Counsel : 
CHARLES A. COLLIN, 
JOHN L. WELLS, 
EDWARD W. HATCH, 
C. A. SEVERANCE. 
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